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■ '■ ’ ** CHAPt*B-E J 

THE AREAS OF COUNTY i^OVjgR:»M^T 

County Councils are administrative bodies on which are 
devolved by statute — first, a number of duties which they mu^ 
perfonn ; and, secondly, a number of powers which they may 
adopt. These duties and po^S’ers* of ^government are strictly 
denned by law, and their exercise is restricted* in each case 
to a particular and limited area, which does not coincide with 
the*^og!*aphical county, and does not include either county 
^ boroughs or the* old counties of cities and towns (which ^e* 
also county boroughs), •since both these classes of boroughs are 
areas for county as well as for municipal purposes. By the 

^ LiieTature. — On the older form of County Government see Gneist, Self- 
ixovemmentj cliaps. viii.-xvm., xxvi.-lxxxviii. ; on the modern form, Yauthier, pp. 
1-162. Ohalmei-s, p. 89, and Acland 6n County Boards in the Cobden Club Essays 
(|g^2) may btSlSRsulteafor County Gov«rqpient ib^be early eighties, as also may 
the critical and descriptive accoiiut given by Pell, Montague, and Ratbbone in 
their “ Local Administration.” F(#r the law of the subject, see Macmorran and 
Bills exhaustive commentary on The Local Government Act of 1888 (Srd edition, 
^1898]j^^th all the statutes, orders, and case law relating to County Oouneils. 
Blake OdgersVAocaZ Government provides a short summary (pp. 190-212) ; cf. also 
Wright and Hobhouse, pp. 27-34. For the functions of County Justices in Petty 
^ssions, cf. C. M. Ati-uiBoix's Magistrates^ 'Annual Practice; and for their 
functions at Quarter Sessions, cf. Archbold’s Quarter Sessio^s^ and Appeals frorii 
Justices of the Peace, Scholefield and Hill (London, 1902), The Ootcnty Council 
Times aiu^similar periodicals, as well as the reports of County Council meetings 
in local newspapers, have been freely used. The bye^iaws, standing orders, and 
annual re^rts of many County Councils have likewise been consulted. 
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Act of 1888 ^very borough Aamed in the third schedule o.t the 
Act; which on the first day of <Jtine 1888 either had <i 
population of not less than fifty thousand, or was a county of 
itself/’ was made a county borough, and became for the purposes 
of the Act an* administrative county of itself/’ ^ By the same 
Act London was cohstituted a separate county with a County 
Council of its own, though the City of London remains an 
independent and unreformed anomaly. , 

The position of the County Borough ^ill* be considered in 
ou^ next chapter. In the present chapter we are concerned 
with the aj-ea of the administrative county properly so-called ; 
and the first point to he home in mind is that the old histcgical 
coxmty remains a lo^l unit intact and unaltered for all purposes 
of civic ItSsi which are not •saibject to the, •provisions -oi the 
County Councils Act of 1^8^ and amending statutes. For 
military, Parlmm^ntary^ and, above all, for judicial purposes 
the old ci)fl.nty fi^s^stiy. a territorial unit. The* militia is 
organised, County Members, are Elected, County Justices are 
fiominated, for and from the old county. • 

As we have already seen in* our earlier chapters on the 
history of local government, the main purpose of the Act of 
^1888 was the separation of county justice from 
^tive^c^unty^^" county administration. Since that date the new 
counties have stood beside the old •historicsal 
Counties — the former as districts of administration, the l^ter as 
districts of jurisdiction. The boundaries of the former are* 
often altered, but substantially the new county occupies the 
historic ground of the older division. The areas of County 
Council rule are not arbitrary prefectures but, as Gomme is 
fond of insisting, ‘‘ localities property so-cal]^dJ — that is to saj, 
administrative districts f6rmedT)y historical development ixpm 
the basis of the old territorial divisions. But the new counties, 
unlike the old, are incorporated territories, or rather are 
governed by an incorporated body; for '"the council -dfi-each* 
county shall he a body corporate by the name of the county 
council, with the addition of the^name of the administrati'^6’ 

1 Local Government Act 1888 , sec. 81 . Bootle, Dudley, and Yarmouth were 
included in the schedule on the strength of estimates which turned «ut to have 
been exaggerated. The independence of a county borough is administrative, 
not judicial, for many of them have no separate court of quarter sessions. * ♦ 


CHAP. I THE AEEAS OE COUSTTY GOVEENJ^ENfl? 3 

' • 

county, and shall have perpetual Succession and*«. common seal 
and power to acquire oAd hold land for the purposes of their 
constitution without licence in mortmain.” ^ 

The County Council therefore, unlike the County Bench 
(which never was a body* corporate), has the rfght to sue and 
be sued with the other incidents and attributes of a Jicta 
persona. But, as we have said,^the new administrative coSnty 
covers very nijich t6e same area as the old geographical 
county. It is a'clu^er of the same parishes, though here and 
there a p«ish or .a slice of a parish has been lopped off or 
added for the greater convenience of administration^ The new 
coqjities are the old ones modified? to meet the requirements of 
modern democratic administratfon. Som^ like Lancashire and 
the.'WestrEiding of Yorkshire, have lost much of tfeeir popula- 
tion and rateable value owing ^o the creation of urban districts 
and the promotion of many large boroughs to county rank. 
Apart then from the steadily increasiii^ sSe #na n?qmber of the 
towns exempted wholly or in part from county tidministration 
and §ounty rating, the new territories governed by County 
Councils do not differ greatly irom the old territories, still judged, 
though no longer ruled, by* the County Bench. In the year 
1893, of the administrative counties fourteen were said to be co- 
extensive with the historical or geographical counties.^ There 
is also, however, a numerical difference. The old counties were 
only fifty-two ifi number. There are now sixty-three County*^ 

* Councils with sixty-three *county divisions for administrative 
purposes. The new County of London and the three Eidings 
of Yorkshire and Lincolnshire bring up the number to fifty-seven. 
The Isle of Wight is separated from Hampshire, and the 
counties of Su%lk and Srrssex have been divided into two. 
The Soke of Peterborough and the Isle of Ely are separated from 

^ Local Government Act 1888, ^ec. 79 (1). 

Of. Wright and Hobhouse, p. 33. In the Act of 1888 the new coun^j is 

^callejjA^Jhe administrative county,” to distinguish it from the old ccrtinty, which 
remains for Parliamentary, judicial, and military purposes. Cumberland and 
Rutland are the only two English cases in which the ancient county is now 

* coextensive with the administratis county. Wales has four such — Anglesey, 
Carmarthen, Montgomery, and Radnor. Cumberland has an additional dis- 
tinction, for there the “registration county” also coincides with the adminis- 
trative cojinty. Mr. Edwin Cannan, to whom I am indebted for many valuable 
suggestions, reminds me that the “ registration coiftities ” of the* Census and 

* Registrar-^enerars Reports are “union counties.” 
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NortliamptonsEire and Cambridgeshire and have County Coiindls 
of their own.^ Lastly, the Scilly IsleS afe governed by an in- 
dependent Local Council under a provisional order made by the 
Local Government Board in pursuance of section 49 of the Act. 

The old county is then the basis upon which the Act of 
1888 constructs the new administrative county, section 50 

* r providing that '»the first ^ council elected under 
and its boundary the Act shall; Subject as hereinafter’ mentioned, pe 
elected for the county at lai^e as bounded at the 
passing of this Act for the pm^ose of members to 
serve in P^liament for the county ” ^ County boroughs are ex- 
cluded by the provisions of 'the Act ^ from the administr^ive 
county. Then com^ certain changes of boundary made for con- 
venience c?S^ administration. •Poor Law Uni#»>ns and sanitary 
districts had been created in utfer disregard of the old county 
limits within which the county rate was laid. No wonder 
that boundaries w£i5h l^d been unaltered since fev.dal times 
required modification. The . Legislature proceeded vigorously. 
By section 50 — ** 

Where any urban sanitary district situate partly within and partly 
without the boundary of sucly counter, the district shall be deemed to be 
within that county which contains the largest portion of the population 
of the district, according to the census of 1881.^ * 

A later section (54) provides more generally for figure 
*^arfcerations in the boundary of a county (or borough) whicli may ^ 
be deemed desirable by any county (or borough).^ Where such 
a change of boundary is thought desirable by a County or Borough 
Council the Council may make a representation to the Local 
Government Board, and thereupon the Board “ shall, unless for 
special reasons they thii^ that the*represen±atioiyj}ight not 1;p 
be entertained, cause to*be mafie* a lopal inquiry, and may mgilke 

1 See section 46, which applies the Act to certain special counties and liberties, 
and provides for joint-committees for tbe ridings and divisions in regard to 
such business as was formerly transacted by joint-committees of th e * #ttgt icesr 
The three ridings of Yorkshire have one Sheriff, and the three ridings of Lincoln- 
shire have one Lord-Lieutenant. 

^ Secs. 31, 100. e • 3 Sec. 50 (1) (5). 

^ Of. the previous chapter on Borough Extension. By section 36 of the Local 
Government Act of 1894, where an alteration of a county or borough boundary 
seems expe(iient for the purposes there mentioned, application is to te made to 
the Local Government Board for an order under the above-mentioned section (54) 
of the Act of 1888. • r 
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an order for the pro]^osal contained in such representation, or 
for such other proposal as they may deem expedient, or may 
refuse such order, and if they make the order may by such order 
divide or alter any electoral division.” 

It would be tedious and unprofitable to transcribe at length 
the minute provisions which are contained in Part III. o^the 
Act of 1888 relating to boundaries;^ but the genera! principle 
by which the Legislature intended ‘that all future alterations 
should be governed i^ laid down in express terms as follows : — 

m * m 

In every alteration of boiilidaries effected under the authority of this 
3^ct, care shall be taken that, so far as practicable, the boundaries of an 
area^bf local government shall not intersect the boundaries of any other 
area of loca^ government.^ n 

Under* the Local Government Act .of 1894, this general 
principle is developed,^ and the County Council is empowered, 
in certain .cases and under certain conaiti(51i^ itself J;o make an 
order for carrying into effe«Qt these jJrovisions »s regards the 
areas of inferior authorities (District and Parish Councils) which 
are comprised within its boujidaries.^ This substitution of the 
County Council for the Local Govemjnent Board is a first step 
in a process of devolution which is likely to be carried much 
farther as the work of Parliament and the central departments 
of administration becomes more and more onerous. 

^Btit, though *the process of simplification carried out undatt* 
•the Acts of 1888 and J.894 has been so far effective that none 
of the smaller areas of administration comprised 
within the county cut the county boundary, yet ^^^i^istrative 
these smaller areas cannot be regarded as mere 
subdivisions of the county 4i^sion— as parts of a county whole. 
Those rurarmstrTcts, for example which are identical with the 
Poor Law Unions, are of Very different sizes and shapes, and 
were constituted for purposes of administration with which the 
^ounty^authority has nothing to do. It is true that under the 
legislation we have been describing, sanitary districts, with 
, few exceptions, and all parishes have been fitted into the 
administrative area of the* county, and are nbw, to outward 

^ Secs, 50»63. ^ Local Governinent Act 1888, sec. 60. 

2 See dSpecially sec. 36, part of wMeh. was quoted .previously iihitbe chapter 
on Borough Extensions. ^ 

• 4 See tffe later chapters on District and Parish Councils. 
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appeataiice, as indeed they are expressly termed, Coniitj 
Districts. These urban and rural districts, which may 1)c 
compared with the German ' 8taclt-%ind^La%dge,meiMlen, really 
hear the main burden of local government. Only the County 
Authority has already acquired, as w*e shall see later, certain 
supervisory powers over them. Xast and least come the 
parishes, one or more of which ^re comprked in each urban and 
rural district. Such are the purely adminis1^^ative partition.^ 
of the new administrative county, and to*them must be added 
the*' electoral divisions of the administrative couni^ for the 
pm'pose of vlounty Council elections. •• 

But there exists side by side with them and independent 
of them, a subdivision of the old county for the purposes of 
justice. The old^county jurisdiction of the- whole 
The areas of jjgnch of Justices ih Quarter Sessions is subdivided 
^ except Eutland, into petty sessional 

divisions fo? gll Sie biwtiness which the county niagistrates 
Ij^ve to execute under the Summary Jurisdiction Acts. This 
business is now almost entirely judicial, and is only eoneerned 
with county government proper,^ in so far as- the Justices 
either in Petty or Quarter Sessions are the only tribunal 
through which the proceedings by or against the local authcH-i- 
ties of the county are enforceable. Every petty sessional 
division is a district for the granting of licenses to in- 
toxicating liquors. The petty sessional divisions were originally . 
based on the old divisions of the county into hundreds, but a 
re-organisation took place at the beginning of the nineteenth 
century, and since the Poor Law Amendment Act of 1834 
the petty sessional divisions have been made by Quarter 
Sessions to correspond ^rather i^iore closely'^th-^e Unions; 
and have gradually, though not invariably, been adopted for 
police purposes where a county has been divided into police 
districts jrnder the Police Act of 1856.^ 

The petty sessional divisions, as Maitland observ*es,'"are*"' 
rather a matter of custom, courtesy, and cont’enience than of 
law ; and there is also, it should be added, no legal ground 

^ The county police area is, generally speaking, tlie administrative county, 
exclusive of^hose municipal boroughs which have a separate police iorce. The 
three administrative counties (ridings) of Lincolnshire form only dne police area 
(cf. Wright and Hobhouse, p. 61). 
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for the practice that a Justice *of the Peace "should not act 
outside his own petty * sessional division for petty sessional 
purposes. Large counties are *also divided into coroners' 
districts, but each of these districts is now, in consequence of 
the provisions of the Act of 1888, wholly within the area of 
an administrative county. The last territorial division to be 
mentioned is of Ixttle^significanpe to local government. Ef ery 
county has one.,, or more County Courts for the trial of small 
civil matters, and liie jurisdiction of each County Court is 
called a ^unty Court district.^ So many and various are the 
^meshes, large and small, in the network of county ad^pinistration 
an^ county justice. * 

In spite of all reform the system still seems very com- 
plfoated ‘when compared with-«>43he simple and q?*4erly- plans 
upon which the local districts olf continental administration 
are iaid out. But, from a practical point of view, these 
complexities and irregularities are no ToSgef very detri- 
mental to good government. And moreover,"^ by its almost 
religteus conservation of local landmarks, by its carefol 
patching up and renovation of old areas to meet 
temporary exigencies, and oy* its‘ siteady reiusal English and 
to alter boundaries except where *there is a continental 
pressing demand for alteration, the English ^ ‘ 

Pa|liament has created a territorial system built on history 
and ^consecrated by custom, which is far more valued, 
therefore far more valuable, than those mathematical depart 
ments into which a centralised government, working from 
above and guided by purely rational and a priori principles, 

^ The internal divisions of Engjish counties may be illustrated by two or 
«»three exampiga.: (<^i<eicestershtr*e is divided into 54 electoral divisions for the 
election of the County Council and iifto«4 divisions for Parliamentary elections. 
There are 9 petty sessional divfsions and police districts, 1 municipal borough, 
11 urban districts, and 13 rural districts within the county, Leicester, 
its capital, being a county borough is excluded. (5) Derbyshire falls ii^jto 60 
cowaty^nd 7 parliamentary electoral divisions. There are 15 p^?fcty sessional 
divisions but only 12 police districts. The county comprises 29 urban 
.districts, 15 rural districts, which last are made up of 163 parishes. Derby,, 
the capital, is excluded as a county borough, (c) hTottinghamshire falls into 
51 electoral divisions for its County Council and 4 for Parliament. It has 
7 petty sessional divisions and 6 police districts which correspond, exeept that 
2 of the«^ormer are comprised in 1 of the latter. Besides Nottingham (a county 
borough and a county itself), there are 3 municipal Boroughs, 12 urban districts, 
and 10 riftral districts within the shire. 
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has cut and «^rved the land of France. Englishmen have 
wisely set limits to that centralised f)mfiipotence which the 
Continent too often admires •as the zenith of statesmans! up. 
Having laid down a good general principle for the simplifica- 
tion of areas, tlfey are content to leave its complete realisation 
to time, and some at least of its applications to local initia- 
tion,* and ffchey never so refuse to allow local sentiment to 
enter into their calculations. Thus, in regard to future 
alterations of boundaries, an initiative only given to the 
Local Government Board in default of such repr^entation 
by the Council of any county or borough before 1st November^ 
1889.'' That is to say, if a*county or borough which ouglit, 
in the opinion of the Board, lo have asked for an improved 
boundary Mis to do so, thettBoard "may cause siKh lc^l 
inquiry to be made, and thereupon may make such order as 
they deem expedient” (sec. 54). 

Any sch^e*or^^er%r the alteration of boundaries made 
under "’the Act^of 1888 may adjust the property, debts, and 
liabilities of the areas affected. The financial adjustment'^may 
be made by agreement of the parties — that is to say, of any 

Councils and other authorities affected. The agreement 

» 

may provide foi« the transfer or retention of any property, debts, and 
liabilities, with or without any conditions, and for the joint use of any 
property, and for the transfer of any duties, and for payment by eitjier 
^ pMjty to the agreement in respect of property, debts, duties, and liabilities 
so transferred and retained, or of such joiiffc u^r, and in respect of the ^ 
salary, remuneration, or compensation payable to any officer or person, 
and that either by way of a capital sum, or of a terminable annuity for a 
period not exceeding that allowed by the commissioners under this Act or 
the Local Government Board. ^ 

If the parties canpot agr^ie ou any TJf tbs matters^ 
requiring adjustment, the adjustment or difference may be 
^ made or determined by an arbitrator appointed by the parties, 
or — ^in ease of difference as to the appointment — by an 
arbitrator appointed by the Local Government Board. ^ 

arbitrator has power to state a special case and to determine, 
the amount of the costs. The payment of any capital sum 
required to be paid for the purposes of the adjustment or 

^ See Local^GoTexnment Act 1888, sec. 62 (1). By the previous section (61) 
five oommissiohers were appointed for the adjustment of liabilities under the 

Act. Their powers expired 30th June 1902. # 


r 


CHAP. I THE AEEAS OB’ COUNTY GOVERNKENI? 9 

m 

of the agreement, or of any award or order "" made by the 
arbitrator, is a purpose for which a County Council may 
borrow under the Act of 1888,’' or a Borough Council under 
the Act of 1882, and the sum is to be repaid within a 
period sanctioned by the ’Local Government Board. 

Under the statutory provisions, whidh regulate the ^ex- 
ternal boundaries apd internal divisions of thn English 
administrative eounty, the most obvious anomalies have been 
rectified, and the number of changes in county areas grows less 
and less ^ear by 'year, as the annual reports of the Local 
^Government Board testify. But the new counties are still, 
lik% the old, very irregular jn 'shape and of monstrously 
unequal size. Equality and regularity might have been 
attained *by a break with the^ past. That sacrifice has not 
been made, and the consequence is ‘'that the administrative 
county has preserved local tradition;^ an^ historical associa- 
tions at the expense of scientific geography and,’^o a- certain 
extent, of administrative convenience. The continental idea 
of an^almighty State, which exerts a mysterious and indefinite 
authority over subjects,” is un-English. This retention of 
the old local areas with their Tiistorical boundaries is only an 
expression of the English idea of the State as an^association or 
federation of self-governing communities. A recognition of 
the^ri^ht of localities to exist and to have their privileges of 
^ self-government continued ^and preserved does not, to Englisn^ 
judgment, in the very least impair the political unity of the 
nation. Great reforms were indeed made in the nineteenth 
century; but they were reforms which deepened and broadened 
the local autonomy of towns, counties, and parishes to an 
extent nev^r reali.sed or 'even dreamed of in the previous 
history of the country. ^So far’' as tlie delimitation of local 
districts is concerned, the •Legislature, as we have seen, was 
content with that minimum of change which seemed indis- 
i».**pensaMe to efficient administration. But the ancient sub- 
divisions of government have not been sacrificed to system. 
• The cold light of rationalism has not been alloy^ed to dissipate 
the warm spell of history. Bather has the new legislation 
strengthened old ties and privileges of neighbourhood. 


c- 


I . 


« 


OHAPTEE 11 ♦ \ 

* « 

THE CO]SrSTffl:UTION AND ABmUISTHATION OF COUNTY COUHCIJLS"^ 

Before the Eeform Igill of 1832 and the Mnmcipal^Corpora- 
tions Act ?(!M835 the connt^femilxes, as we have seen in 4:he 
historical part of this Wbrk, had a preponderating influence, 
both socially and jjgEticglly, not only in the country districts 
but also in ihost ofme n^unicipal and Paiiiamentarj^ boroughs 
of E&gland. ^Ihe Eeform Bill of 1832 was really the bt^gin- 
ning of a change in county institutions* For the en^anci- 
pation of the inhabitants of the t 0 wn from the administrative 
and political predominance of the neighbouring gentry was the 
first step in reducing that overwhelming power which had for 
centuries been exercised by the rural landlord in English 
politics. ’ His deposition from the throne of local adminis- 
f!5.tion, begun in 1835, was, theoretically, completed in 1888 
by the constitution of County Councils Ijo take over the work 
of the County Justices in Quarter Sessions. The new organisa- 
tions established in 1888 embody a national conception of 
genuine county life ; and although, as has already appeared, 
their boundaries differ sUghtly froih* those otihe old historical 
counties, tEey do*nevertJieless represent historical 
as well as geographical entities. The constitu- 
c tion of County Councils, like that of Borough 

Councils/ represents a stage in a process by which 
lations between the local communities and Parliament have 

^ The statutory fconstitiation of a Oounty Oouucil is provided for in the 
Municipal Corporations Act of 1882, as amended and applied by the Local 
Government Act of 1888 (cf. secs. 1, 12, 75-84, 86, 87), and in the County 
Electors Ac1^1888. For Jhe description in the text many standings orders of 
County Councils and journals containing reports and criticisms of their pro- 
ceedings have been consulted, ^ 
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been greatly changed. | With the Eedistribution of -'Seats 
Acts, which have created electoral areas for Parliamentary 
purposes within the counties in place of the system of county 
voting, the old theory of the basis upon which the House 
of Commons is constructed has fallen to pieces. The large 
towns have been similarly divided. Consequently, instead of 
representatives beings sent by "counties and towns; they are 
now sent by ar^as arbitrarily carved out of counties and of 
towns, so that the Composition of a modern Parliament has 
little or «io reference tQ historical considerations. County 
^feeling, therefore, is embodied in the election^ of repre- 
serftatives rather to the County 'Council than to the House 
of Commons, and this tendency is moye likely to increase 
thah to ^diminish as time goes bjj. As we have '^eady seen 
in the historical part of thrs wor£, the reform of county 
government in 1888 followed the lines principles of the 
Municipal Code. Counties were plac^ under corporate bodies, 
with all the powers of organisation possessed by botough 
Councils, except those expressly excluded under the provisions 
of the Act of 1888. The difference between town and country 
has, however, made indispensalble sdme changes in the county 
copy of the borough model. It was said, and ':^perhaps it is 
true, by various speakers in the Parliamentary debates on the 
Bill pi 1888, that the Municipal Code was not sufficiently 
adapted to the requireme^tts of county government. Certain 
it is that Mr. Eitchie’s programme was to municipalise county 
administration, and that his programme was carried through 
by the Act of 1888. As we have already described the con- 
stitution and government of the municipalities, the task we 
-^re now undertafeing, is gfeatly lightened. 

We have already spoken of £he incorporation of the County 
Council. The old county'* had been merely an association or 
collection of persons. The new county was not County 
"*in^or;^orated, but the object was attained by Council a body 
making the new County Council a collective 
person. Before the year P888 the duties and.liabilities of the 
county were the duties and liabilities of its inhabitants. By 
the Act of 1888, sec. 79, previously quoted, the Council is made 
a body corporate, and "all duties and liabilities of the in- 
habitants of the county shall become and be duties and liabilities 
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of the councif'of such county*'' consequence is that, 

whereas before it was necessary for the ^county, in order to 
take legal proceedings or to procure land, to fulfil certain 
legal formalitiegi, such as the transference of property iii the 
name of the Clerk of the County, the county is now perfectly 
freeze act as it thinks fit in these matters through its legal 
representatives, the County Oouncil. rAnd so far as the 
acquisition of land is concerned it is in an even better 
position than town corporations, because it may acquire land 
without license in mortmain. ^ 

The c(5nstitution of the. new county authority is in ac-r 
cordance with the principles r of representative democracy. 
The councillors in whose hands the administration is placed 
are electecf^upon a franchise ^*^hich gives a "Vote to"' all the 
inhabitant householders *"of the county. The franchise is 
borrowed from thatfi^icfei prevails in municipal boroughs’ for 
municipal eMctionl^ the bounty Electors Act 1888, See. 2 (1), 
ppviding as follows : — 

For the purpose of the election of cou^ity authorities in England, thc5 
burgess qualification — that is to say, t^her qualification enacted by section 
9 of the Municipal Corpoi^tions Act 1882,^ shall extend to every 
part of a county not within the limits of a borough, and a person 
possessing in any part of a county outside the limits of a borough such 
burgess qualification shall be entitled to be registered under this Act as 
a^ounty elector in the parish in which the qualifying propext/ is 
situate. . ^ 

p 

It follows that the household vote, in the wide seiisa 
which we have learnt to give to that term in connection with 

Qualifications of municipal franchise, is the basis of the 
county electors franchise for the el§(?bion of county councillors. 

SlmSiors! County Council franchise is in some points'" 
wider, in others less wide than the Parliamentary. 
As in boroughs, unmarried women who contribute to the 
rates have a right to the vote, though they may iictfi fill ^ 
the ofiice of councillor or alderman. In a few respects, 
however, the provisions of the Act^of 1888 are more liberal* 
than those of fhe Municipal Code. By section 3 of the 
County Electors Act 1888, the franchise given by the appli- 
cation to ^counties of the municipal franchise is extended 
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by the provision that ’''Every person who is*<^ntitled to be 
registered as a voters in respect of a £10 occupation qualifica- 
tion, within the meaning of the provision of the Eegistration 
Act 1885/' shall be entitled to be registered as a county 
elector. Every man who is a county elector"" is qualified to 
be elected for his County Council, but; as in the case of 
boroughs, the field from which candidates may bo. drawn is 
still larger than the electoral area The county elector must 
reside within seten miles of the county, but the candidate for a 
County Qouncil need only reside within fifteen miles. Con- 
sequently, a list of persons occupying property in jjhe county 
an^ residing less than fifteen but^more than seven miles away, 
has to be made out in accordance with^the provisions in the 
Municipal Coda^ Peers are also qualified to server as county 
councillors if they possess pr.opehty-’in the county. So, too, 
are persons owning property in the county who enjoy in 
virtue of* that property the Parliamentary vota^ Moreover, 
the disqualification imposed upon clergymen 3tnd dissenting 
ministers by the Municipal Code is removed, so that they may 
be elected aldermen or councillors for the county.^ 

The most important difference between the election law of 
county and borough is to be found in’* a provision with regard 
to the roll of county electors, that a county elector may be 
registered in more than one division register,® although there 
is a [provision in section 45 (6) of the Municipal Code that '% 
burgess shall not be*enrbUed in more than one ward-roll,” 
Thus there is introduced into County Council elections a 
mild species of plural voting which tends to strengthen the 
weight of the propertied classes. 

The County^Council .electorate is made up, along with 
the Parliamentary electorate,* in accordance with the various 
Acts controlling Parliamentary and municipal registration,- — 
modified, however, by the County Electors Act of electors 
JL S£8^and by section 76 of the Local Govern- 
ment Act of that year. A separate list of county electors is 
made up by the Clerk of^ the Peace of every county, who 

^ See County Electors Act 1888, sec. 12, whicii applies H.O.A. 1882, sec. 49. 

2 Local Government Act 1888, sec. 2 (2) (a), A woman cannot be elected to 
be a coimty councillor. See Beresford Hope t?. Lad;j Sandhurst, 23 Q.B.D. 79, 
and Ue Souza. 1 ?. Gobden, 1891, 1 Q.B, 687. 

^ Couaty Electors Act 1888, sec. 7 (4). 
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performs in i'%ard to the ^registration of comity burgesses 
the same functions which a Town tllerk performs for the 
burgesses of a municipal borough. Like all voters' lists the 
list of county electors is based cm the lists of ratepayez’s 
prepared by the overseers, and is duly revised by a revising 
barrister in the pMod between 8th September and 12th 
October, «‘The whole businesseof preparation is regulated in 
almost precisely the same-way as in boroughs, and a special 
account is therefore unnecessary.^ The ^ouifty register must 
be jpmpleted before 20 th December in each year, comes 
into operation on 1st January in accordance with the County 
Councils (Elections) Act 1891, section 2. ^ 

The number of ^county councillors for each county, 'Cind 
their 'apportionment between each of the boroughs wiich have 
sufficient population to return pne councillor and the rest of 
the county," was determined under the Act of 1888 by the 
Local^ Govemmenl^bar^ ; ^ and changes in the number and 

Themimber of comnciUors due to alterations 

^ of county of the county boundary or electoral divisions may 

councillors. brought about through re- 

presentations made by County 6odncils to the Local Govern- 
ment Board.^the Board rarely or never making use of its 
discretionary power to refuse such a representation.^ The 
following table, extracted from a table issued by the Local 
Government Board in 1888, will serve to show ho#* the 
Board did the work of numbenngi and apportionment, ' 
Eutland, the smallest and least populous county, has the 
smallest County Council. Lancashire has the largest, though 
the 137 county councillors of London represent a much greater 
population. It should be added ‘that the municipal boroughs 
represented on County Couacils are, of course, non -county^ 
boroughs. * * 

^County Electors Act 1888, sec. 7. For an account of registration, cf. yol, i. 
p. 280 sqq. ®Tlie legal definition of County Council electors is contained iu*secJio?4^ 

2 (4) of tlie Local Government Act ,1888. As respects tlie electors of the county *** 
councillors, the persons entitled to vote at their election shall be, in a borough, 
the burgesses enrolled in pursuance of the Alunicipal Corporations Act 1882* * 
and the Acts amending the same, and elsevirhere the persons registered as 

county electors under the County Electors Act 1888. 

^ Local (government Act 1888, sec. 2 (3) (a). 

Local Government Act 1888, sec. 54 (1) and (2). 
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Numbee of Coonty'CcJuncilloes and Aldeemen foe ceetain 

CODNTIBS, AS PEESCEIBED « BY OeDEE OF THE LOCAL 
Govbenment Boaed, 


County or Division, 

^ .A 

Councillors. ^ 



} 

Aldermen. 

I 

Municipal Boroughs *, 
having sufficient 
Population to return 
at least one 
Councillor. 

Remainder, inclusive 
of those Municipal 
Boroughs which 
have not sufficient 
Population to 
return at least one 
Councillor. 

Ussdford . . 

Bedford . ^ . 

’6 





Dunstable . 

2 





Luton 

7 





TO 


36 

r- 

17 

' 68 

Derby . 

Chesterfield 

^2 





Glossop . ^ . 

3 




0% 

Ilkeston . 

2 








20 

80 

Lancaster 

Accrington 

2 





Ashton - hnder - 





% 

Lyne 

2 





Bacup 

2 





Blackpool-^. 

1 





Chorley -s. ^ . 

.1 





Clitheroe . 






Darwen 

2 





Heywood . 

1 





Lancaster . 

1 





Middleton 

1 





Mossley 

1 





Southport . 

2 





Wa^ringcon 

3 







85 

35 

140 

Leicester 

Lou^chboroug:h . 

3 







51 

18 

72 

Lincoln (Holland) . 

Boston 

7 







35 

14 

56 

Lincoln (Kesteven) . 

Granthanh 

7 





Stamford . 

4 





7 


37 

16 

64 

Lincoln (Lindsey) . 

Great Grimsby . 

6 





Louth ^ . 

2 







49 

19 

76 

Suffolk (Eastern 

Aldeburgh 

1 


o 


' Division) . 

Beccles 

2 





Eye . 

1 





Lowestoft . 

6 

i 




Southwold 

1 







46 

19 

76 

Suffolk (Western 

Bury St. Ed- 


i 



Division) . 

munds . 

6 





Sudbury . 

3 







'39 

16 

64 
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After issuing the order from whph the above table is 
taken^ the Local Grovermnent Board ^nt» a circular letter on 
17th August 1888 to the» Clerks of the Peace for the 
counties/ with general instructions for the first election of 
County Councils, and with particular directions for the 
constitution of electoral divisions, which was required to be 
completed rby 8th November 1388. 

A few sentences of the circular letter may be quoted to 
show how the new machinery of county^ government was set 
at work — ^ l 

r 

In pursStance of the power conferred npon them by the Act, ther 
Board have issued orders deternilning the number of county councilors 
for each county, and their apportionment between each of the boroughs 
which Jiave^iifficient population tq» ]geturn one counciljor, and^'rthe rest of 
the county. Six copies of th;^ order relating to your county are enclosed. 
It wiU, of course, be understood tbat ^he number of councillors prescribed 
by the order does not in^ude the county aldermen. It will now 
devolve on the> Towii^^ouncil of each of the boroughs returning more 
than one counciSlor, and, in f^o much of rthe administrative county as is 
not comprised in a borough returning one or more councillors, jn the 
Court of Quarter Sessions for the county, to determine the electorai 
division subject to the directions enacted'" by the Act. 

The Board points cut that the constitution of electoral 
divisions forTihe purpose of County Council elections is pro- 

Electoral vided for in section 5 1 of the Act. By the 

divisions. . portion of that section c 

The divisions shall be arranged with a view to the population of 
each division being, so nearly as conveniently may be, equal, regard 
being had to a proper representation both of the rural and of the uiban 
population, and to the distribution and pursuits of such population, and 
to area, and to the last published census for the time being, and to 
evidence of any considerable change of population siij^e such census. 

The Local Government Board appears, however, to have 
considered that the later portions fof the section were more 
imp'ortaui, as they contained the general principle — that the 
electoral divisions are to be so formed as not to overlap "'an 
urban sanitary district, ward, or rural sanitary district.” The 
Board also pointed out that regard should be had to the 
boundaries of parishes, for the Act says that every electoral 
division should, “ as far as possible,” consist of an entire^ parish 

^ Who became under the Act clerks to the County Council.^ 
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or of a combination of |ntire parishes. An electoral division 
may be divided into polling districts ; but it is important to 
observe that only one county councillor may be elected for 
each electoral division.^ In other words, the constituencies of 

* Hi ■ 

a County Council are '^single-membered constituencies,’' instead 
of being three -membered constituencies '•like the wards of 
municipal boroughs. ^ ’ 

Save for th^ “ transitory provisions ” with regard to the 
first election of • Coijnty Councils, there was very little to 
distingui^ the law of county elections from 
the law of municipal elections until 1891, when 
an^Act, the County Councils (Elections) Act 
1891, was passed to alter the date of holding County Council 
elecj^ions and to remove doubts ?»especting the holding of -such 
elections.” By that Act the or^Jina'i’y day of election of county 
councilldrs was changed from 1st November to 8th March, or 
“such day* between the first and eighSi (Ja^^ of Mg^rch as the 
County Council may fix.” Qn that dSy the county councillors 
retire * together and the newly elected councillors come intd* 
oflS.ce. Nearly all that we %have said in a previous chapter 
” upon the 'preparation of vothig^lists,*nomination, and polling, 
as well as upon claims and objections, rhight be repeated here,^ 
but a very few words will suffice. The presiding officer is 
appointed by the County Council. Nine days before the 
polling he must give public notice of the place and time of the 
‘election. The rest of the ;^roceedings follow the Ballot Act of 
1872, as in the case of municipal elections. If “a casual 
vacancy occurs less than six months before the ordinary day 
for the retirement of county councillors, the returning officer 
is not authorised to hold amelection.^ Moreover, three months 
are substituted, for the five days of* the Municipal Code, 
“ as the time within which a person elected to a corporate 
office is to accept that office,” and twelve months for the six 

^^JLocal Government Act 1888, sec. 2 (2). The same sub-section provides 
that an electoral division shall not be called a ward. 

^ Local Government Act 1888, sec. 75, applies, with slight modification ; Parts 
TI?, III., and IV. of the Municipal •Corporations Act 1882 (as amended by the 
Municipal Elections Corrupt Practices Act 1884), and .Part V., sec. 124, Part 
XII., Part XIII., the Second Schedule, the Third Schedule Parts II. and HI., 
and Part of the Eighth Schedule, to County Councils. But alterations have 
been made by tjic CoTUity Councils (Elections) Act 1891. 

^ ® County Councils (Elections) Act 1891, sec. 1(4). • 
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montiis of theXIode as the period of absence which disqualifira 
an aidGnnan or councillor,^ The lawful costs of eiectionSj 
so far as they are not otherwise proTided for, are payable out 
of the county fund as general expenses. 

After the election of the county, councillors, and at their 
first quarterly meexiing, which is to be held on the 16 th of 
^ March, or on ^me day fixed by the Council 

aidermln within the ten days following the election of 
councillors, the chairman ^of ihe Council and 
the county aldermen are elected, the aldermen foming the 
indirectly, elected element in county as in municipal bodiea 
Although this deviation from the strict principle of rej^re- 
sentative democracj — introduced, it will be remembered, 
in 1-839^ as a compromise ^between the reformer!- and .the 
Tory peers — was sharply** at^jacked in the debates bn the 
County Councils Bill as bad both in theory and practice, 
the proposal was^Mvertheless carried without much difficulty 
by the Uni<9nist majority, and# thus another distinctively 
Inunicipal institution was transferred to county govern- 
ment. The qualification for aldermen is the same as for 
councillors, and they are -elected in the same manner as in 
boroughs. In one resfJect only is there a modification of the 
Municipal Gode. The remaining aldermen may not vote for 
the new aldermen ; and thus counties are at any rate free 
from a distinct abuse, by which in a Town Council the 
majority may perpetuate itself artfficiaJlly after it has lost the" 
confidence of the electors. The councillors are elected for 
three years, and retire together, not by thirds, as in boroughs, 
but simultaneously.^ The aldermen are elected for six years. 
The chairman — a replica of thS unayor — is em officio Justice 
of the Peace for the county niuring his term of office, and is 
relieved of the qualification still 3;equired for County Justices 
by an Act of George the Second. A County Council may also 
from time to time appoint a member of the Council to be yic^-. 
chairman, to hold office during the term of the chairman. 

1 Local Goyeri^jment Act 1888, sec. 75, (14); County Councils (Elections^ 
Act 1891, sec, 5. It may be noted that most of the deviations from the law of 
municipal elections are contained in the above section 75, and the Act of 1891. 

2 Trieimial elections were probably preferred to annual, partly frgm motives 
of economy, partly because less interest is taken in county than in municipal 
elections. 
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The number of alderm^ is fixed at a third tlie number of 
councillors, except in London, where it is one-sixth only, and 
the provisions for compelling thS aldermen and chairman to 
accept office are identical with those laid down i^ the Municipal 
Code for the mayor and Cfouncillors.^ 

With the election of the aldermen and chairman the 
composition of the County Council is complete ; afid having 
set forth its legal constitution, We may now xhe organisa- 
proceed to considfer its inner organisation for the tion of business 
managem|nt of business. ^ For this purpose the 
JMunicipal Code is not merely imitated but slavishly rcjproduced. 
Th# Act of 1888 provides that, ih all those cases in which 
there is no express provision for County Council procedure the 
provisions of ther Municipal CodS 'shall apply : — 

• 

For the purpose of the provisions of this Act with respect to county 
councils, and to the chairmen, members, comTnittS^ and o|&cers of such 
councils, ancT otherwise for the purpose of carrying this A(^ into effe«t, the 
following portions of the Municipal Corporations Act 1882, viz. Parts 
III., I¥., as amended by the Municipal Elections Corrupt Practices Act 
1884, sec. 124 in Part V., Parts^XIL, XIII., Schedule II., parts 2 and 
3 of Schedule III., and part 1 of gcb^duie VIII., shall, so far as they are 
unrepealed and consistent with the provisions of this Act, apply as if 
they were herein re-enacted.^ 

Consequently County Councils, like Borough Councils, have 
full p^er to arrange their own procedure by standing orders 
*and regulations ; and they Mso possess the same power of sub- 
legislation, for they may pass bye-laws for the good govern- 
ment of the county and the suppression of nuisances.” This 
last function will be treated of in the ensuing chapter ; but 
it should be observed here, that all municipal boroughs are 
deluded frotfi the operation of the bye-laws of the county to 
which they belong.^ • 

As in the case of boroughs, so in that of counties, the 
wJiqle organisation hinges upon the relations of the coihmittee 

County Councils, like Borough Councils, may fix by bye-law a fine (which 
Jnay be of nominal amount) for ref^isal to take office. In ^Leicestershire, for 
example, the fine is fixed at 5s. ; in Derbyshire and Nottingham at Is. ; in the 
Isle of Wight and East and West Suffolk at £ 1 . In Durham, however, the 
fine is £5, ^nd in Lincolnshire from £10 to £15. ^ ^ 

^ See Local Government Act 1888, sec. 75, which is abbreviated above, 

^ 3 Local Government Act 1888, sec. 16. 


# 
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to th© Councir on the one haM, and |o the paid officials on 
the other, and at this point we find a material deviation of 
county from municipal govemment. The administrative work 
of a County Cpuncil necessarily involves a larger system of 
decentralisation on account of the much greater area that has 
to be administered.^ In the towns the cardinal principle of 
English focal government — namely, that a locality should 
be managed by a majority of its inhabitants — had been 
reconciled with the needs of administration by splitting up the 
^ Council into a number of committees responsible 

Th^ommittees ^ -i x i 

of Couni^ to and controlled by the Council as a wnoie. 

Councils. Legislature in framing the constitupon"^ 

of County Councils ^as well aware that in this respect the 
municipal pattern must not too closely followed, "but must 
be adapted to the peculi&r requirements of county government. 
It is true that ^Coqpty Council appoints its committees 
under an 4tpplie(S section of the Municipal Code? But 
the greater extent of the area, the greater variety of oecupa- 
feons, and lastly, the circumstance that many of the duties 
and powers conferred upon Coumty Councils by Parliament 
could only be performed and efarfied out in conjunction with 
the neighbo^iring counties and county boroughs, all pointed 
to the desirability on the one hand of giving the county 
committee a position of greater independence than that 
assigned by the Municipal Code to the committee^ of a 
Borough Council, on the other of making it possible for a 
County Council to combine with neighbouring County Councils 
and other local authorities by the formation of joint-committees.^ 
How wide are the powers of delegation and co-operation which 
a County Council enjoys, and* How much they exceed the 
similar powers conferfed upbn municipalities, will be made 
clear by an examination of the Act. 

In the first place, a general power of delegation subject 
only to*" certain express exceptions is conferred on Coiiniy 
Councils by section 28 (2) of the Local Government Act of 
1888, which runs as follows : — » 

^ Municipal Corporations Act 1882, sec. 22, as applied by Local Goyernment 
Act 1888, ^ec. 75. « > 

2 Cf. Local Government Act 1888, secs. 28, 30, 81, 82, . Also Standing 
Orders and Regulations made by County Councils for this purpose.. 
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TLe county council sLajI, witli the exceptions hereinafter meirtioned, 
have power to delegate, with or without any restrictions or conditions as 
they may think fit, any powers or duties transferred to them by or in 
pursuance of this Act, either ^ to any committee of the county council 
appointed in pursuance of this Act, or to any district council in this 
Act mentioned ; the county council may also, wij;hout prejudice to any 
other power whether to appoint committees or otherwise, delegate to the 
justices of the county sitting in petty sessions any power or duty 
transferred by this^Act to the county council in respect of the licensing 
of houses or places for the public performance of stage plays, and in 
respect of the executioi? as. local authority of the Explosives Act 1875, 
or of the Met relating to contagious diseases of animals. ^ 

^ It would, however, be contraKy to English ideas to allow 
the full power of the purse to a mere delegate, and accordingly 
the statrCfce goes, on to provide '^that the Tlounty CounciL shall 
not under this section delegate any power of raising money by 
rate or loan.’' So much for the ordinary committees of a 
County Cpuncil, supplemented as they a.Te i>y an .^ntirely new 
feature — the power to delegate worl# to an infa:ior authority, 
the District Council, and in certain cases to a co-ordinate 
(judicial) authority, the Qounty Bench. But the Act also 
provides, as we have observed, foj co-operation with other 
local bodies. . By section 81 (1) and (2) 

Any county council or councils, and any court or courts of quarter 
sessions, may from time to time join in appointing out of their respective 
bodied a joint- committee for any purpose in respect of which they are 
^ jointly interested. , • 

Any council or court taking part in the appointment of any joint- 
committee under this section may from time to time delegate to the 
committee any power which such council or court might exercise for the 
purpose for which the committee is appointed. 

But nothing in this sectioji is tp “authorise a Council 
to delegate to a committee any power of making a rate or 
borrowing any money.” County Councils, then, have two main 
classes of committees — first, the ordinary committee of*the 
municipal type, appointed by, and usually out of, the Council 
by the Council itself, to control some branch of county 
* administration (but supplemented by the above-mentioned 
powers of delegation); and, second, the so-called joint-committee, 
which jnay be composed of members of ^ County Councils, of 
Courts of Quarter Sessions, and of County Borough Councils. 
' Under fhis second class comes the Standing Joint-Committee 
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of Justices and County Councillors, whifeh is established by the 
statute of 1888 in every county for purposes of police. It has 
been noticed that as a substitute for the ordinary committees 
of the class first mentioned a County Council may delegate 
work to a District Council within its al:ea, just as under the Act 
of 1894 a Eural District Council may delegate work to one 
of its own"‘Parish Councils. V * 

Both the ordinary and the joint-committees are to be 
regarded as tools in the workshop of ''the County Council, 
whi€*h the Council may take up or^put alide at <£scretioii, 
according^to the nature of the work which it has to perform.- 
A County Council may form and dissolve committees at Its 
pleasure, and the kiw sets no limit to their mpaber or 
strength.^ There are, however, ^also four statutory or obligatory 
committees ; for every County 'Council must have a Finance 
Committee, and an. JBduoation Committee, and must contribute, 
in the first ^^IgLce, to the^^, Standing Joint-Committee "composed 
half of Justices, half of Councillors, after the model of the muni- 

t 

cipal Watch Committee, for the management of the county police ; 
and, in the second place, to ''the visiting committee (of Lunatic 
Asylums) under sec. 1§9^ of tLe Lunacy Act 1890. These 
Elasticity of the" Statutory committees which a County Council 
committee is obliged to appoint stand in a different relation 
system. Council from the committees and j[eint-' 

committees which it is empowered tg appoint. The connection ^ 
of the free or non-statutory committee with the Council, or 
authorities they represent, is perfectly elastic, being governed 
by provisions which differ from those of the Municipal Code : — 

Every committee shall report its pfocoedings to the council by whom 
it was appointed, but to the exterjt to which the council so direct, the*^ 
acts and proceedings of the committee shail not be required by the pro- 
visions of the Municipal Corporations A^t 1882 to be submitted to the 
council for their approval 

In th5' case of a joint-committee the councils and courts appointj^ 
the joint-committee shall jointly have the powers given by this section, 
and the provisions of this section shall apply accordingly^ 

Further, a County Council (or in the case of a joint- 
committee the authorities composing it) may from time to 
time “make, vary, and revoke ” regulations as to the tiuorum 

^ Local Government Act 1888, sec. 82 (2) and (3). 

' " 'ID,, 
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and proceedings of a clmmittee, and its sphere of authority. 
Subject to such regulations, the proceedings, quorum, place “of 
meeting, and area of such a committee, whether within or 
without the county, are to be such as the committee may from 
time to time direct.^ ' ^ 

Thus the existence and powers of committees and joint- 
committees depend entirely upo'h the will of the aifthority or 
authorities by which they are constituted and composed. 
They are simply 'delegates. But from the standpoint of con- 
stitutional law, the Act of 1888 marks an important devig^tion 
-from the Municipal Code. The acts and resolutions of a 
municipal committee have no validity until they are confirmed 
or approyed by the Council ; but a Coiinty Council, under 
the proraion above quoted, may^ lawfully empower' its 'com- 
mittees to put its resolutions'* into force before obtaining the 
approval of the Council. All that ^e A-^t of 1888 insists 
on is thht every committee shall^ report its "^proceedings 
to the Council, and shall ndt raise money by rate or loan. If 
a committee abuses its independence, the County CounciTs 
remedy is to withdraw the |ift. 

This modification of the committee system familiarised in 
England by the Municipal Code was suggested -by the con- 
ditions of county government. In many counties the distances 
are 'Considerable ; the county councillors live far apart ; what- 
ever place be chosen for tl^e County CounciTs offices is certain 
to be inconvenient and difficult of access to some of the 
members. Frequent meetings of the Council are therefore 
impracticable. But if the action of committees were fettered 
by a Council which met only four times a year, the work* 
•of government would bd unduly protracted. To promote 
efficiency and expedite administration, it was necessary to 
give these larger powers Of devolution to the representative 
bodies in counties ; and the municipal rule that ^no. com- 
farttee may be empowered to act without the approval of the 
Borough Council has been whittled down in the case 
‘ of a county committee to the duty of reporting proceed- 
ings and to a prohibition against laying a rate or borrowing 
money. 

Besides the above principles, which appl;f mutaiis 

^ Local Government Act 1888, sec. 82 (1). 
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m%ta%dis^ 6(16^7 to the okinary Itanding committees of 
a County Council and. to the Joint-committees on which it is 
represented, the Act has added some special pio'visions in 
regard to joint-committees. The memher.s of a 
Joint- -joint-committee are to be appointed at such times 

committees. , t 4 :.., 4 - 

and in sncti manner as may be iroin turn.*, to time 
fixed by fte Council or Couft, and shall liold office for hucIi 
time as may be fixed by the Council or Court. Iffii wher«.> 
any members of a joint -committee ai:^ appointed by the 
Cou;g,ty Council, the committee is r^pt to bontinue Sbr more 
than thi%e months after a triennial election of the County. 
Council. Many County Councils have a standing order Ifiat 
all committees shal|^, be reconstituted at the statutpry gene- 
ral iheeting of the Council ^in the month of MarcOL^. The 
members of joint-comnaittees •'are to be appointed by the 
several Quarter Spsgion^ and Councils concerned, in such pro- 
portions and in such majjner as they may respectively arrange. 

If they fail to arrive at an und^^rstanding the arrangement 
is to be made by a Secretary of State.® The costs of a joint- 
committee are borne by the CouiSty Council, or if more than 
one Council is concerned, ^in such proportions as the <anincilH 
may agree.^ . We have next to consider the special status of 
the two statutory committees. The Hiaiiiliiig 
Jotot-Co^Se. composed of an equal >ody 

of Justices and Councillors appointed by the ^ 
Court of Quarter Sessions for the county and tlie County 
Council. The chairman is appointed by the committee, or, in 
case the votes are equal for two or more persons, the c*hoice 
^between them is to be made by a lot — a singular revival of a 
device once favoured by Athenian democracy. The ntimericiiL 

strength of the committee is*" decided by agreement between 

« 

^ E,g. sec. 81 (4): “Subject to tbe terms of delegation, any such joint- 
committee shall, in respect of any matter delegated to it, have the same power 
in all respects as the councils and courts appointing it, or any of them, as 
case may be.” 

2 E.g, Durham Standing Order 26 ; Derbyshire Standing Oriier 27 ; 

Lancashire Standing Order 53 ; Isle of Wi|ht Standing Order i>4 ; Bedford- 
shire Standing Order 25. In ^Nottinghamshire and in Bast and West Sussex 
the members of standing committees are elected for tiiree years ; a third retire 
yearly in aljihabetical order, but are eligible for re-election. «• 

3 Local Government Act 1888, sec. 81 ( 7 ). 

Local Government Act 1888 , sec. 81 (6), * 
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the Council and Quarter Sessions, or failing such agreement, 

by a Secretary of State. The Standing Joint Committee is 
established, in the words of the stafute, “ for the purpose of the 
police, and the clerk of the 'peace, and of clerksof the Justices 
and joint officers, and of matters required^ to be determined* 
jointly by the Quarter Sessions and the Council of a county/" 
But its work will be treated of In the following chapter. A 
County Council has no power to review, though it is compelled 
to provide for the^expanditure required by the Standing Joint- 
CommitteSi in the perforn^^nce of its statutory duties. I:^the 
words of the Act, ''all such expenditure as the said joint- 
coifhnittee determine to be required for the purposes of the 
matters above in this section mentioned, stall be paid out of 
the county fund, and the Council^of the county shall provide 
for such payment accordingly?*" The expenses of the com- 
mittee have to be borne by the Countj% Council alone, because 
since the Act of 1888 was passed j^re Justices In Quarter 
Sessions have lost all their pWers of local taxation, and have^ 
no funds or revenues at their disposal. 

Another statutory committee, established like the Standing 
Joint-Committee by special provision^ pf the Act of 1888, is 
the Finance Committee, to which most important duties are 
assigned. By section 80 (3) — 

Ev«ry county council shall from time to time appoint a finance com- 
• mittee for regulating and controlling the finance of their county; and an 
order for the payment of a sum out of the county fund, 
whether on account of capital or income, shall not he 
made by a county council except in pursuance of a 
resolution of the council passed on the recommendation of the finance 
committee, and (subject to the .provisions of this Act respecting the ' 
standing joint -committee) any* costs, debt, or liability exceeding fifty 
pounds shall not be incurred except upon a resofution of the council passed 
on an estimate submitted by the ^finance committee. 

Here we certainly have a remarkable development of^he 
colinnittee system as we have known it in boroughs. The 
Legislature, seeing that the Municipal Councils had usually 
tound it necessary to set up a Finance Committee to watch 
expenditure, determined to take the further step of compelling 
County Councils to appoint a Finance (k)mmittee, and has not 
only given that committee power .4o supervise the spending 
departments, but has made it the sole and authoritative 
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mutandis'^ equkly to the ordinary Itanding committees of 
a County Council and to the joint-committees on which it is 
represented, the Act has added some special provisions in 
regard to joint-commfttees. The members of a 
' joint-committee are to be appointed at such times 

and in such manner as may be from time to time 
fixed by the Council or Couft, and shall hold office for such 
time as may be fixed by the Council or Court. But where 
any members of a joint -committee aifd appointed by the 
Couj|ty Council, the committee is iy)t to continue Sfor more 
than thi^ months after a triennial election of the Countyr 
Council. Many County Councils have a standing order that 
all committees shaUf^be reconstituted at the statutory gene- 
ral iheeting of the Council *in the month of Marcli.^ The 
members of joint -committees •are to be appointed by the 
several Quarter Sesg^on^ and Councils concerned, in such pro- 
portions an<f in such manner as they may respectiveFy arrange. 

If they fail to arrive at an und^standing the arrangement 
is to be made by a Secretary of State.^ The costs of a joint- 
committee are borne by the Comity Council, or if more than 
one Council is concerned, •in such* proportions as the Councils 
may agree.^ . We have next to consider the special status of 
the two statutory committees. The Standing 
JoltcStfee. composed of an equal ^'body 

of Justices and Councillors appointed by the ^ 
Court of Quarter Sessions for the county and the County 
Council. The chairman is appointed by the committee, or, in 
case the votes are equal for two or more persons, the choice 
J)etween them is to be made by a^ lot — a singular revival of a 
device once favoured by Athenian democracy. The numericaL 

strength of the committee is* decided by agreement between 

• 

^ E.g. sec. 81 (4) : “Subject to tbe terms of delegation, any sucb. joint- 
conmittee sball, in respect of any matter delegated to it, have tbe same power 
in all respects as tbe councils and courts appointing it, or any of them, as 'tiSb 
case may be,” 

2 E.g, Durham Standing Order 26 ; Derbyshire Standing Order 27 ; 
Lancashire Standing Order 53 ; Isle of Wi§ht Standing Order 64 ; Bedford- 
shire Standing Order 25. In Nottinghamshire and in East and West Sussex 
the members of standing committees are elected for three years ; a third retire 
yearly in al|iihabetical order, but are eligible for re-election. » 

® Local Government Act 1888, sec. 81 (7). * 

^ ^ Local Government Act 1888, sec. 81 (6). • 
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the Council and Quarter Sessions, or failing such, agreement, 
by a Secretary of State. The Standing Joint Committee is 
established, in the words of the statute, for the purpose of the 
police, and the clerk of the "peace, and of clerks-of the Justices 
and joint officers, and of matters required^ to be determined' 
jointly by the Quarter Sessions and the Council of a county.” 
But its work will be treated of In the following chapter. A 
County Council has no power to review, though it is compelled 
to provide for the’exp^nditure required by the Standing Joint- 
Committee in the performance of its statutory duties. I^prthe 
words of the Act, “all such expenditure as the said joint- , 
confmittee determine to be required for the purposes of the 
matters above in this section mentioned, shall be paid out of 
the county fund, and the Council ’of the county shall proVide 
for such payment accordingly.**’ The expenses of the com- 
mittee have to be borne by the County^ Council alone, because 
since the Act of 1888 was passed j^ie Justice^ in Qugirter 
Sessions have lost all their pbwers of local taxation, and have^ 
no funds or revenues at their disposal. 

Another statutory commiotee, established like the Standing 
Joint-Committee by special provision^ pf the Act of 1888, is 
the Finance Committee, to which most important duties are 
assigned. By section 80 (3) — 

E^y county council shall from time to time appoint a finance com- 
mittee for regulating and controlling the finance of their county ; and an 
order for the payment of a sum out of the county fund, 
whether on account of capital or income, shall not be 
made by a county council except in pursuance of a 
resolution of the council passed on the recommendation of the finance 
committee, and (subject to the ^provisions of this Act respecting the "* 
standing joint -committee) any* costs, debt, or liability exceeding fifty 
pounds shall not be incurred except upon a resolution of the council passed 
on an estimate submitted by the ^finance committee. 

Here we certainly have a remarkable development oL-the 
cdixjLmittee system as we have known it in boroughs. The 
Legislature, seeing that the Municipal Councils had usually 
found it necessary to set up a Finance Committee to watch 
expenditure, determined to take the further step of compelling 
County j^ouncils to appoint a Finance Committee, and has not 
only given that committee power .4o supervise the spending 
departments, but has made it the sole and authoritative 
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charnel through which estimates any considerable sum 
may be submitted to the Council. The County Council itself 
cannot spend, or incur liability for, a sum of more than £50 
until that sum has been sanctioned by an estimate of the 
Tinance Committee. The expenditure of the Statutory Joint- 
Committee is the only county expenditure which escapes the 
control of the Finance Committee. We might be tempted to 
regard this invention as ah inversion of the committee system. 
So it may be in the letter, but not ^o in the spirit ; for 
wi%put that continuous and detailed control over expenditure 
which S exercised by the Finance Committee, it is difficult t© 
see how a County Council, meeting at long intervals, wfiuld 
be able to maint^n any real and effective sup^ision of 
county linance. The yerj 'laxity of the relationsfiip which 
for the convenience of administration a County Council is 
allowed to establish, and often does establish, between itself 
and pertaiff of its comijittees, is a strong argument in favour 
^of the Finance Committee; fdr that committee operates 
"decisively in the direction of unity by exercising a strong 
pressure on all departments of c6unty government. Thus its 
control over county expenditure resembles that of the Treasury 
over national expenditure.^ Another statutory committee has 
been established by the Education Act 1902. The peculiar 
constitution and powers are considered in a later chapt^f^ 

To return to the ordinary committees which a County* 
Council is free to establish. These, like the committees of a 
municipal borough, are either ^'standing” or “special.” A 

Standing Committee is usually regulated by 
' comSeel Standing Orders of the Council, which pre- 
scribe both their niAnbers and their purposes 
Standing Committees 'correspond to the various branches of 
county administration : main rdads and bridges, general 
pui:ppses, local government, sanitary or public healthy 
contagious diseases (animals), asylums, allotments, coxfuty 
buildings, industrial schools, reformatories, county assessment,, 
parliamentary. In many counties there exist, besides, a* 

^ The absence of such a control over municipal expenditure has, as we 
have already seen, been brought before the notice of a Eoyal Commission, Cfr 
Eoyal Oon^Snission on Amalgamation of London 1894, Minutes of E'^dence, Q. 
9548-9491. On the Finance Committee, see further, Chapter lY. 

® See pp. 224-236 on ‘'Hhe local organisation of education.” ^ 
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Special Executive Committee and a Boundary Committee for 
regulating the boundaries of the county and of the districts 
which it contains. Some counties, moreover, have a '^Licensing 
of Stage Plays Committee ” and other special '^committees to 
deal with special enterprises or proposals^ All these com-' 
mittees are subject to further subdivisions — on the one hand 
into sub-committees for subdivisions of work, and on "the other 
hand into local subdivisions for large branches of administra- 
tion which it is convenient to divide topographically. The 
relation of sub-committees^ to their committee is prescri^§^ in 
all Standing Orders of County Councils in such a way rhat the 
sub-committee shall only be qualified to take a conclusive step 
if it hava» special power to do ^so confer??ed upon it by the 
parent committee. Some modification^, as we have seen,' are 
necessary in applying these principles to joint-committees, for 
in the joint -committees the County "Council often operates 
with other*authorities beyond the bounds of its §wn territory 
— either with other counties" or with county boroughs.^ ^ 

^ It may be well to give bere three concrete examples of county organisation 
in 1899. 

I. The County Council of Derbyshire had’^lS Standing Committees and 
1 Standing Joint-Committee. The first were — Asylum (12 members — q^uorum, 
3), Boundaries (22 members — quorum, 6), Bridges and Highways (28 
members — quorum, 7), County Kates (12 members — quorum, 3), Executive 
(15 members — quorum, 3), Finance (14 members — quorum, 5), General 
Purposes (14 members — quorum, 5), Parliamentary, 9 members — quorum, 

'*3), Prblic Health (15 memibers,* quorum, 5), Keformatories (10 members 
— quorum, 3), Small Holdings and Allotments (11 members— quorum, 3), 
Technical Education (21 members — quorum, 4), Weights and Measures and 
Analysts (10 members — quorum, 3). The County Council also sent from two to 
three delegates to serve on joint-committees of twenty-four secondary schools ^ 
and high schools and other special ^institutions receiving subventions from the 
county, and also six delegates as conservators on the Trent Fishery Board. 
Eight members of the County Couj^cil sit on the Statutory Joint-Committee with 
the County Justices. 

II. The Lancashire County Council. This great County Council had, 
besides the Statutory Standing Joint - Committee (18 Justices, 1§ GsfSfiLity 
Couitcillors), nine standing committees, viz. : — Executive Cattle Plague (36 
members), Finance (27 members), Allotments (27 members), Small Holdings 
|27 members), Technical Instruction (27 members), Main Eoads and Bridges 
(36 members). Adjustment of financial Arrangements between County 
and County Boroughs (9 members), Parliamentary (18 members), Public 
Health Committee (18 members). There are, besides, the following joint- 
committee's : — The Lancashire Asylums Board, established by Provisional 
Order and Asylums Acts, consisting of 87 members — 38 of whom are 
appointed by the County Council, and 49 by County Boroughs; County 
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'The invention of joint - committees has proved a most 


efficient means of promoting active and intelligent co-operation 
between local authorities in England. The 
economLrof joint-committee acts as a useful antidote to that 
extreme parochialism which a strong sentiment 

COIllXXlXlttj@6S» * 

for local autonomy is so apt to develop ; but in 
correcting the tendency towards parochialism the Legislature 
has avoided any encroachment on the principle of local 
autonomy by entrusting both the composition and o^anisation 
of committees entirely to the local authorities whicli 
happen to be concerned. ^ To the moral value of voluntary 
co-operation between represeiijtative bodies must be added the 
savings which mayooften be ^effected by what is known as the 
economy of large operations. And this economy, which in 
continental countries can onl^^ be obtained at a sacrifice of 
local initiative by th^ central government of an empire, a 


Rate jOommittea (27 member?i of the County Council, 15 of the Boroughs) ; 
Manchester Assize Committee (5 members 6f County Council, 7 of the Boroughs). 
The Finance, Plague, and Highways Committees are split up into many sub- 
committees, which administer local subdivisions. Delegates from Cheshire, 
Cumberland, and the county borouglis cd Lancashire, and from a number of 
fishery authorities, co-operate "with the Lancashire County Council on the 
Lancashire Sea Fisheries Joint- Committee, and on the Mersey and Irwell 
Watershed Joint-Committee. The Council also co-operates with the County 
Councils of Westmoreland and Cumberland on a second Fisheries Board, and 
with Yorkshire on two other fishery authorities, and — lastly — with aj^&umber 
of county boroughs on the Kibble Watershed Joint-Committee. To the for- 
mation of these joint-committees the Council contributes from its 35 aldermen 
and 105 councillors, who, it may be well imagined, are not too numerous for the 
work they have to perform. 

III. Lincolnshire (Kesteven) is an example of a complicated organisation, 

. being one of the three County Councils which govern separately and in com- 
bination the three county divisions of Lineojinshire. It had the following com- 
mittees '(1) The Statutory Standing Joint-Committee, consisting of 8 Justices 
and 8 County Councillors. (2) The Joint Police Superannuations Fund Com- 
mittee, composed of 28 members — 8 from cKesteven, 14 from Lindsey, 6 from 
Holland. (3) Finance Committee— 22 members. (4) County Rate Committee 
---•F><aaembers. (5) Highways — 30 members. (6) Diseases of Animals Act 
Executive — 31 members. (7) General Purposes — 29 members. (8) Allotiffiits 
— 16 members. (9) Technical Instruction — 17 members. (10) Asylum 
Visiting — 16 members, (11) Railways and Canals — 7 members. (12) SmalJ 
Holdings~~9 members. The last ten of these committees were composed entirely 
of members of the Kesteven County Council. But there was also a general or 
joint-committee for all the three divisions of Lincolnshire, called the County 
Committed and composed like that which manages the Police Snpefl-nnuations 
Fund. Lastly, there were two special committees for licensing In the municipal 
boroughs, 
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kingdom, or a province, — for such" transactions would not come 
under a continental conception of local government, — is to be 
had in England, thanks to the legislation of 1888, without any 
central intervention, by mutual agreement between the local 
authorities concerned. Without a private Act or provisional- 
order — without even the necessity for an election — a large repre- 
sentative body is formed with power to establish an4 control 
some large undertaking for the purpose of draining, it may be, 
or supplying with^sylj(;ims or hospitals, some wide and hitherto 
entirely d^sociated area.^ Sometimes, indeed, Parliament in its 
wisdom, and on grounds of public policy, itself constitutes-s^nt- 
coi»mittee or board by private Act, and compels the local author- 
ities concerned to appoint delegates ; ^ but such action is not 
likely to l^e taken, except in response to a sl;rong local demand.^ 

A statutory (quarterly) me^.tin^ of* the County Council is 
held in March, and at this meeting the Council usually ap- 
points all its committees for the year and nominate^ delegates 
to serve on the various joint-commiutees in which it takes- 
part. In this task it is assisted by the recommendations of 
the General Purposes Committee,^ or of a Selection Committee 
specially appointed for the parpose.*^ ^ The numerical strength 
of committees varies very widely. In many counties the 
important committees are committees of the whole Council. 
The (Quorum, however, is generally very small in comparison 
with The nominal strength of a committee — usually five, and 
" for sub-committees two^or three. At its first meeting every 
committee has to appoint its chairman and vice-chairman,, 
who are ex officio members of all the sub-com- 

. . 1.11 .. -T-ii. Cnairmen, 

mittees into which the committee is divided, just attendance, and 

as the chairman and vice-chairman of the County P^oced.iire of 

committees. 

Council are ex officio members ei all the com- 
mittees and sub-committeea into which that body is divided.^ 
As a rule no member of a County Council may preside over 

Many large towns like Manchester supply neighbouring local eTuthorities 
with water at prices fixed by agreement. The advantage of a joint-board or 
joint-committee is, that every area concerned has a voice in the management. 

" 2 Cf. the Thames Conservancy Board, the West Hiding Kivers Board, the 

Trent Fishery Board, the Witham Fishery Board, etc. 

® Cf. the Standing Orders of the County Councils of Derbyshire and Staf- 
fordshire.^ ^ 

^ Cf. the Standing Orders of the County Councils of Lincolnshire and" 
NottinghaigpLshire. 
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more than one committee. ^ Any member of the Council is 
usually entitled to attend any committee and listen to its 
deliberations ; but he mayrbe excluded if the committee re- 
solves to hold a secret session. Every committee is bound to 
-keep an attendance book. Committees apply to their own 
debates the standiiig orders of the Council with such modifi- 
cations a^ may be necessary, f Decisions are arrived at by a 
simple majority, and, in. case of equality, , the chairman is 
allowed a second (casting) vote. As a general rule, the formal 
summons to all committee meetings is issued by tl|e clerk of 
the'^^C^ncil ; but it may also be issued by the chairman or 
his representative. By the Standing Orders of most Couuty 
Councils ^ all standing committees are bound to meet at least 
four- times a year and report'' to the Council. The lines on 
which county administfatidn i§ carried on have already been 
indicated. Subject to the law and to the standing orders, 
each comnyttee (foes the work assigned to it, reporting fully 
to the Council. All thh proceedings, resolutions, and reports 
hf committees must be printed and sent to every member 
of the Council at a proper time before the Council meets. 
Further, the minutes of oyery committee must lie open for the 
inspection of every meinber of the Council on the day of the 
meeting, so that every member has an opportunity of making 
himself acquainted with all that is being done in every branch 
of county administration. These precautions are the"^more 
necessary because, as we have &en? apart from financial ’ 
matters the approval of the Council is not required for the 
proceedings of its committees. It follows from the independ- 
^ent position usually given to committees that it is not 
necessary for the Council to entei-.into a minute examination 
of the details of their work. •** Indeed, such a course would not 
be practicable, and, were it so, .,would interfere with the 
expeditious handling of business. The law itself, as we have 
see^^oCipletely relieves a County Council of one important 
branch of county administration ; for the Standing Joint-Com- 
mittee which controls Police is exempt even from the financial - 
supervision of the Council. A report only has to be sent in. 
The '"visiting committee'' of a county asylum is appointed 
under tte provisions of the Lunacy Act 1890. 

^ Cumberland, standing Orders 30, ^ 
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of tjje Council 
itself. 


Speaking generally, the main? duties of the^6ouncil are to 
keep an eye on the administration as a whole, to represent 
the county in what may be called its foreign ” relations, to 
lay down general directions for the committees which preside 
over the several branches of administration, and 
to see that those directions are adhered to. Ee- 
presentation, control, and direction of policy- 
these are the main duties of the County Council 
acting as such. Eor tjiese purposes only a small number of 
sittings ^e necessary. Four there must be, by law, in the 
year; and in practice there are seldom more than the 
dates of which are fixed beforehand at the beginning of the 
year. The committee system makes it possible for the Council 
to hold few meetings, and the distances to^be traversed make 
it impossible to hold many; f^r he)WTeould men be expected 
to accept an honorary ofiice which involved constant loss 
of time apd money in travelling, an^ for ' whicb^ not even 
travelling expenses are allqwed? By resolving itself ''into 
committees and local sub-committees a County Council greatly^ 
reduces the difficulties which^ arise from the size of its admini- 
strative area and the long distances which have to be 
traversed. Only by localising the work can the people be 
really represented in county administration. Even so, county 
government is hardly democratic. It has been described as 
gov^nment by horse and trap,” i.e, by men who can afford 
‘ to keep a horse and a vehicle. 

Externally, the ordinary relation between the County 
Council and its committees is expressed in the statement that 
the reports of committees are not usually submitted to the ^ 
Council for formal approval as a whole. Only if special 
attention in writing is called te somo point in one of the 
reports can a debate be raised and the decision of the Council 
taken.^ It is generally left to the members of a committee 


^ A distinction must be drawn between committees which are full 
delegates and those which may not act independently of the Council. 
*The first, as a rule, require no express approval ; they act on their own respon- 
sibility, except for the control which is exercised over expenditure, though 
they are subject of course to the orders and bye-laws of the Council, and are 
bound to jeport their proceedings. Committees of the second cla^s have no 
such independence, and their relations to the Council resemble those' of Muni- 
cipal Comi^ittees. But committees of the first class are not only the most 
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to decide whkfi of its proceedings should be referred to the 
Council, for they are obviously more competent to decide than 
other members who have only been able to acquaint them- 
selves with the work of the committee by perusing its reports. 
.What usually "^happens is this: the chairman or some other 
member of the coifimittee draws attention to important re- 
commendations ” in the report of the committee, formulates 
them as motions, and proposes them at the proper time to the 
Council. By the rules of procedure coipmittees are bound to 
lay all important questions, upon which they r^uire the 
deciS^, of the Council, before thS Council in the manner 
above described. This procedure is the natural consequence 
of the statutory provisions, which have been already quoted, 
for .exempting the^ Council^ from the necessity of approving 
acts not involving expenditure. If no motions are brought 
forward, “ the report of the committee is adopted” or '^re- 
ceived.” ^ ^ r 

For the crest, the m^anagemei\t of business at meetings of 
Oounty Councils follows the precedents of municipal procedure 
very closely. As the Act of 1888 borrows large portions of 
the Act of 1835, so the^sub-Legislatures created by the later 
have borrowed freely from those created by the earlier Act. 
We find in counties the same Standing Orders as in boroughs 
with regard to notices of motions, amendments, and generally 
for the conduct of debates. Thus the rule that previous 
notice is not required for points df order, for motions to post- 
pone or close a debate, and to adopt or remit a report, or for 
a motion that the Council resolve itself into committee, will be 
found in the Standing Orders of County as well as of Borough 
Councils. The last rule is peculiarly characteristic of English 
bodies. If the motion is carried it enables members to revive 

characteristic, but also by far the most Important. Thus in the province 
of ^ technical education the whole administrative power of the Council 
was^ndfed over unreservedly to a committee. In the small counties, as we 
might expect, just as in the small towns, the Councils are more inclined to tie 
the hands of their committees. The County Council of the West Riding of 
Yorkshire is one of the largest, and nearly all its powers are divided between 
ten standing committees, whose acts do not require approval except when they 
involve an expenditure of more than £60, or are made the subject of a special 
reference. And generally speaking, County Councils have taken more or less 
full advaSlage of that permission to delegate powers to committees which is 
the most characteristic mark of the Local Government Act of 1888.^ 
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a debate, and so to evade the rule which prevents them from 
speaking twice on the same subject. 

A record is kept of the proceedings at each Council meet- 
ing, and is afterwards printed and distributed among the 
members. A complete agenda must be posted along with the. 
summons to each County Councillor, at least three days before 
the sitting, and must also be aflBixed to the doors of the County 
Offices. The following is the ordinary arrangement of the 
agenda:- — (1) Th^ minutes of the last sitting are read and 
passed. /2) The business (if any) especially required to be 
done at that sitting by Act of Parliament is then bought 
forx^ard. (3) Deputations (if *any) are received. (4) 
Correspondence is read, questions asked, or business brought 
forward by special permission oD the chaiifman. (5) Matters 
which have been postponed from a pi*evious sitting are dealt 
with. (6) Eeports of Committees are laid before the Council 
and ques^ons arising out of them ^are dealt yith. (7) 
Eecommendations of the Committees^ are brought forward in 
order by way of motion.^ • 

By resolution of the Qouncil the order of proceedings 
can be altered if it is desirable to ^ive precedence to some 
pressing matter. The length of speeches is frequently re- 
stricted by the Standing Orders of the County Councils in 
order that business may be expedited and time saved. A 
sitting may be adjourned ; but at an adjourned sitting only 
the ^agenda of the original sitting may be discussed. The 
sitting of the Council is usually held in the same place, in the 
county hall of the county town, and begins, as a rule, before 
mid-day. A quarter of the members must be present to form ^ 
a quorum and to enable the Council to act. All resolutions 
may be taken by a bare majority> and m case votes are equal, 
the chairman gives the dieting vote. The chairman’s func- 
tions consist almost entirely in the management of business at 
the^ meeting of the County Council.^ Only to a very^SEall 
extent does he represent the county on public occasions, for 
the Lord-Lieutenant still stands at the head of the old county 
and takes precedence on great occasions, although he no longer 
has any legal authority in the administrative government of 

^ Of. e.g, for Standing Orders — Isle of Wight 25 ; Leicestershire 3 ; Cheshire 3, 
etc. ^ ^ Local Government Act 1888, sec. 2 (5). 
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the county. ^^Yet the office^by its survival illustrates that 
declining but still subsisting preponderance which the landed 
aristocracy has exerted from, time immemorial in the adminis- 
tration of county justice and the organisation of the county 
militia.^ 

The last of th^ three factors which compose the organisa- 
tion of all local bodies in thei^ English system of local goverii- 

The official staff oflScers who execute the 

’ resolutions of the County pouQcil and the orders 
of its committees.^ With a few necessary change^ the per- 
man"^^ staff of a county is regulated like that of a borough 
on the lines prescribed by the Municipal Code. In regard to 
the appointment, pay, pensioning, and dismissal of its officers, 
a County Council i^ no less independent of the central govern- 
ment than a Town Council 5^ an^, like a Town Council, a ‘County 
Council is able to lay down rules of service by Standing Orders 
and Eegulg,tions Which *it passes by resolution. Evgry County 
Couffcil is fr^ to decide^how many officers it will appoint, and 
iiow they shall be apportioned among the various branches of 
county administration. In shorj}, the whole organisation of 
active service and the iippoirntment of technical experts to 
each department are wholly and exclusively in the hands of 
the Coimty Council and its committees. The system is there- 
fore perfectly elastic, and the staff differs according to the 
local needs of the different counties. Nevertheless, since all 
County Councils have to perform S. lasge number of duties in 
common, their organisation is substantially uniform — -a uni- 
formity which is furthered by the system of joint boards and 
^ committees as well as by a somewhat important voluntary 

^ The above account of the procedure is drawn from the Standing Orders ol 
a great number of counties which exhibit sucls* similarity that it has not seemed 
necessary to particularise. The Standing tDrders and other regulations are to 
be found in the County Year-Book of each Council. It need hardly be added 
thatT'butlty Councils, like Borough Councils, have full power to regulate their 
own organisation. In some counties a complete code of administrative "pro- 
cedure has been printed by order of the Council (ef. e.g. the Crder Book of the 
County Council of Wiltshire). ^ 

® Of. Local Government Act 1888, sec. 3 (10), and secs. 83, 84 ; and further, 
all Standing Crders under title of “appointment of officers.’’ Many County 
Councils !^ve also fixed the duties of their officers by a special series of resolu- 
tions (cf. of Lancashire, pp. 102-109 ; Wiltshire Order-Book, pp. 

34-43). 



CHAP. II THE CONSTITUTION OE >COUNTY GOIWCILS 35 

association called the County Councils AssociatiiDn, on which 
all are represented. Further, there are a certain number of 
statutory officers whose appointment is required by law, 
namely, the Clerk of the Council, who corresponds to the 
Town Clerk of a borough, the County Treasurer, the Chief . 
Accountant,^ the Chief Constable, the Coudty Surveyor, the 
Public Analyst, and the Inspecto?rs of Weights and Measures. 
The Clerk of the J^eace is both the chief official of the Court 
of Quarter Sessions^ an^ Keeper of the County Archives ; and 
as he holds this double office, he is appointed by the Standing 
Joint-Committee and not iSj the County Council. His ettlary, 
however, is paid out of the county* funds, into which, indeed. 
Court fees and fines generally flow. In all administrative 
business which has to be carried Out by hifii, the Clerk of the 
Peace is ‘subordinated solely to t;]ie Couhty Council. Next to 
him stand the Clerks of the J ustices, who act in the Petty 
Sessional divisions of the county jurisdiction, and^ have to 
look after the current business done hf acting J notices in* the 
Courts of Petty and Special Sessions. These Clerks of the ** 
Justices have no longer anything to do with administration 
proper ; they are still appointed* as -before, by the J ustices of 
the Peace ; only they are paid, like the Clerk of the Peace, by 
the County Council out of the county funds. Finally, the 
law makes special provision for the two important offices of 
Coronet and Medical Officer of Health.^ The office of Coroner, 
whose duty it is to hold incjuest in cases of suspicious death, 
has existed from the very beginnings of English law. For 
centuries it was elective, and so continued long after the 
offices of Sheriffs and Conservators of the Peace, and the other ^ 
local repositories of public authority in Norman coroner 
times had entirely lost that origina]^ elective char- 
acter which they possessed fn, a few counties as a set-off to the 
power of the King. Indeed, the election of Coroner by the 

^ If necessary. In fact, a chief accountant has only been appointed Tn a few 
counties under section 19 of the Local Gorernment Act 1888, which runs as 
follows ; “The Council shall from time to time appoint such other officers as 
have been usually appointed in the berough, or as the Council think necessary, 
and may at any time discontinue the appointment of any officer appearing to 
them not necessary to be reappointed.” 

2 Local Government Act 1888, secs. 6, 17-19. The number of counties with 
medical officers is gteadily increasing. Most counties are divided into * ‘ Coroner’s 
districts,” ar^ a Coroner assigned to each. 
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freeholders of 'the county lasted undisturbed down to our own 
time. By section 5 of the Act of 1888, which provides that 
after the appointed day a coroner for a county shall not be 
elected by the ^freeholders of the county ... in pursuance of a 
writ de coronatore eligendo’' a venerable institution of English 
law was placed oh a new basis. From that time forward the 
writ for 4he election of a Cbroner has been '' directed to the 
county council of the county instead of tp the sheriff/’ and 
the County Council thereupon appoijits “a fit person, not 
being a county alderman or county councillor, te fill such 
offic'S^nd in the case of a county ’divided into Coroner’s dis- 
tricts, assigns him a district.” Any person so appointed shall 
have like powers and duties, 'and be entitled to like remunera- 
tion, as if he had^been elected coroner for the county by the 
freeholders thereof.” ^ ^ ^ 

The appointment of a Medical Officer of Health by a 
County Council ‘is not' obligatory, for the reason that the ad- 
tL Medical oiiuistratfon of sapitary laws is assigned not to 

Officer of county councils but to district councils. But 

Health. ^^Lere the County *.Council exercises its power to 
make such an appointnient, it may strike a bargain with any 
district council under the following provision : — 

The county council and any district council may from time to time 
make and carry into effect arrangements for rendering the services^of such 
officer or officers regularly available in the district of the district council, 
on such terms as to the contribution by"the«district council to the salary 
of the medical officer, or otherwise, as may be agreed, and the medical 
officer shall have within such district all the powers and duties of a 
medical officer appointed by a district council.^ 

And so long as such an arrangement remains in force, the 
obligations imposed « upon# district councils by the Public 
Health Act of 1875 to appoint % Medical Officer of Health is 
deemed to be satisfied. A candidate for the post of Medical 
Office? of Health must be qualified by law to practice medicine 
and surgery, and must be able to produce other qualifications.^ 

^ Local Government Act, 1888, sec. 5. ^ The Coroner’s office is mainly judicis-l, 
but he has also the ministerial duty of executing process as the Sheriff’s 
substitute where the Sheriff is suspected of partiality. 

^ Local Government Act 1888, sec. 17. 

Cf. the Medical Act 1886, 49 and 50 Viet. c. 48, and Local Government 
Act 1888, sec. 18- 



CHAP. II TI|E CONSTITFTION OF COUNTY COUNCILS 37 

• • 

The duty of a Medical Officer of Health for the counfy is 
to inspect sanitary conditions in, all the urban and rural 
districts of the county, to prepare an annual report, and to 
give expert advice to the County Council on ail questions of , 
public health. 

To these, the principal office};s of a County Couiicil, must 
be added the assistant officers, servants, and workmen who 
complete the establishment. Their numbers and employments 
depend of course on'^the area of the county and the quality or 
intensity of its governmelit. Owing, however, to the-^com- 
par^tive uniformity of county government, the differences in 
county establishments are less marked than those of the towns. 
A striking characteristic of counisy establislbments is the ^taff 
of teachers and lecturers for the Technical and Agricultural 
Schools or classes of the county. In many cases a Director or 
Organising^ Secretary is appointed, so tliat in his hands may 
be gathered together all the threads df secondary and higher 
education. » 

The appointment of officers follows on the recommenda- 
tion of the Committees, the lesser employees being definitely 
appointed by the Committees, while the superior offices are 
only provisionally filled subject to the approval of the Council. 
By the Standing Orders of all counties a uniform system 
is prescribed for dealing with vacancies. All vacancies 
must be advertised by* the Committee concerned in the 
newspapers, and applications invited. All applications, with 
testimonials attached, are to be open to the inspection of 
all members of the Council. The appointment itself is 
made by resolution of the Council; and there is a rule 
that when there are more thaR two, candidates and the 
candidate with most votes ^ has not a clear majority, the 
name of the candidate with fewest votes shall be struck out 
and a new vote taken. This method of procedure isrco'n- 
tinued until an absolute majority is obtained for one of the 
candidates. For the rest there is little in the organisation 
of the county service to dfstinguish it from its municipal 
prototype. In both there is a head official set over each 
branch of the executive and responsible to the Committee. 
The salaries * of county officers correspond pretty closely 
with those which prevail in the larger towns. The larger 
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and' richer the county, the larger, of course, are the salaries 
paid.^ 

There is in the County, as in the Municipal Service, a 
strong demana for a general system of pensions, such as that 
„ . which has already been established by law for 

Pensions ^ 

^ ' the constables^ and officers of the police force 
under the Police Act of^l890. But as yet there exists no 
general power to grant pensions. On comparing the relations of 
county and municipal officers to their respective councils, we are 
at once struck by a difference which naturally results from 
the greater independence «of the Committees and the %oser 
structure of county administration. The staff of a county is 
plaped in a fuller &nd less <j»estricted sense under the govern- 


■(T 

^ From the “Abstract of Accouifcs for 1899,” published by the County 
Council of the West Riding of Yorkshire, we take the following list of the 
salaries pai(J> to the staff. Allowance must be made for the fact that this is one 


of the largest afid richest of tJie English counties : — 

Clerk of the Peace and of the County*^ Council . . . £1500 

(and £264 for expenses). 

Deputy Clerk . . . . 700 

(who also receives, in^conjunfttioa with his work for the 
various committees, a further sum of £740). 

Clerk to Asylums Committee 385 

Chief Clerk 550 

Twelve Clerks who form the staff of the Clerk of the Peace 

and of the County Council, from 85^^350 

Chief Constable ^ . . . . 1000 

Deputy 500 

Twenty-three Superintendents of Police .... 160-250 

Three Directors of the three Asylums, each . . , 800 

County Medical Officer of Health 800 

Registrar of Deeds 500 

Accountant . . . 1000 

Surveyor . . . -r 1200 " 

Deputy Surveyor . . . . »> . . . . 375 

Twelve Coroners 150-400 

Solicitor 1200 

CTSTk of Technical Instruction Committee .... 300 

Chief Inspector of Weights and Measures .... 250 

Analyst 250 

Thirty-three Magistrates’ Clerks witlvvery various salaries, 

ranging from 30-900 

(It should be remembered that these are all solicitors 
with private practices.) 


. y 

Altogether £54,291 : 9 : 2 is paid annually to the staff, and a further sum of 
£15,578 :7 : 10 was paid by the West Riding for the same year (1899) as pen- 
sions to the police force under the Act of 1890. 
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ment of the Committees, and usually it has nothing to do with 
the County Council save through the medium of the Com- 
mittee. The nature of the principal branches of business 
which are imposed upon County Councils — to be considered in 
detail in our next chapter — involves a furj^her and important 
consequence. More work, except in the one department of 
education, can be performed directly by the County Committees 
without technical assistance than by the Committees of muni- 
cipal boroughs wBgse Numerous industrial enterprises can only 
be succ^sfully managed ^by reliance upon highly trained and 
salaried experts. As a County Council is more of a super- 
visory and less of a directly administrative body than a Borough 
Council, it follows that the tecl^iical officials of the former are 
comparatively few, and are for the, most part employed in the 
work of supervision rather th^n of direct management. For 
this reason a county staff is less cla^ssified and is also less 
bureaucratic than a municipal staff. ^ ^ ^ , 

One consequence of this difference is that the Clerk of a 
County Council is a less important functionary than the Town 
Clerk, who has been described in a previous book.^ Not that 
the Clerk of a County Council is a person of no weight. He 
is chief of the staff; he is the channel for all communications 
between the County Council, private persons, central depart- 
menti^, and local authorities. It is his duty to open all letters,, 
etc., addressed to the Counjpil, and to keep both the Council and 
its committees informed of all that is going on. He has to 
take care that all reports of committees to the Council are duly 
printed and sent along with the summonses to every county 
councillor. It is also his duty to attend either in person op 
- by his representative all committee meetings, so that he may 
be said to have a general, knowledge and supervision of the 
whole course of administration, although upon the! administra- 
tion itself he exerts as a rule but little influence. Hjg main 
work is as legal adviser, as solicitor, and as head of the county 
staff ; and he has plenty to do, for many complicated problems 
® of law arise out of the mamifold relations between a County 
Council and other local bodies. This was foreseen by the 
Legislature, and for that reason the office of Clerk of the 
Council was not only united with that of Clerk of the Peace 
• 1 Vol. i. p. 337 sqq. 


40 ^ENGLISH LOCAL GOYEJUSTMENT ^ part ii 

of the County, but also the appointment to this double office 
was intrusted not to the County Council but to the Standing 
Joint-Committee. But a rapid increase of public business, at 
least in the lafrger and more populous counties, during the 
last decade, has ad^Jed very much to the administrative side of 
the Clerk’s work, so that the double office is overloaded, and 
the mode of appointment is regarded with dissatisfaction as a 
serious limitation of the Council’s independence and as a slight 
upon its dignity.^ / 

To generalise from all these particulars is not eaSy, But 
certainly in its broad outlines county organisation presents a 
very similar picture to that which has already been drawn in 
our description of m«5inicipal bproughs. Here, as there, English 
Local Government has |hr^e principal organs — Council, Com- 
mittee, the Official Staff, by the combined activity of which 
three purposes are. attained — 

Ejirst. ^AIJ importantr questions of principle arising out of 
pounty government and all financial interests are settled 
and safeguarded by a democratic parliament representing the 
county. 

. <r> m 

Second. The whole gbvernment is carried on by a public 
authority which is composed of representatives directly elected 
by the inhabitants ; ^ and thus the first requirement of tlie 
English constitution in its modern form is fulfilled. / 
Third. At the same time a ^guarantee of skilled and 
efficient administration is provided by the appointment of 
suitable officials and trained servants in subordination to the 
Committees. All that we have said previously upon the 
'forking of these three factors in Municipal Councils, upon the 
complete absence of the bureaucratic spirit, and upon the pte-* 
valence of business-like methods, is^ equally true of County 
Councils. Whoever follows the proceedings of County 
CouncUg, or reads the reports of their Committees, must be 
struck by the smoothness with which the duties imposed upon 
them by the Legislature are performed. They are not fond of 
litigation. Bed tape is sparingly used. 

^ Cf. County Council Times, 14t]i July 1899, where the uniou of the two 
offices is criticised ou several grounds, and mention made of two Bills unsuccess- 
fully introduced into Parliament for their severance. 

^ Though this principle is subject to considerable dilution by the co-option 
of outsiders into committees. ^ 
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Political feeling enters to some though not to a ‘great 
extent into county elections; hut once elected the repre- 
sentative body has little temptation to divide on political 
lines.^ For many reasons the composition of"^a 
County Council depends to a less extent tham that 
*of a Borough Council upon party considerations. 

Owing to the expenditure of time and money which election 
involves contests are rather the exception than the rule. A 
man of public spirit ^and business capacity, especially if he 
happens *also to be a landowner, has little difficulty in ob- 
taining a seat on the County Cojincil. Contests arise as a 
rule out of local and personal jealousies. Whether the fact 
that the whole body is elected :»triennally instead of a third 
annually serves as a sedative or as ,an incitement to party 
feeling it is impossible to say. If the latter, as an expert 
witness before the Eoyal Commission of 1894 would have us 
believe, elections would hardly ever Hbave occujsrea at all if 
the municipal plan had bden adopted.^ Perhaps the chiefe 
reason why contests are so uncommon is that counties have 
so long been the stronghold gf Conservative ideas. It is true 
that the defeats of the Liberal party 'in the elections of 1895 
and 1901 were due to losses in the towns and especially in 
the large towns. But the County Councils even of pre- 
domi]Q»antly Eadical divisions are often Conservative in tone. 
There are exceptions, especially in the industrial districts of 
the North and in Wales, where there is a social and religious, 
as well as a political antithesis between the Nonconformist 
Liberals and the Conservative Anglicans. However, neither 
the work of County Councils nor the tradition of local govern- 
ment in England lends itself to parti-cploured administration. 

^ Cf. Lecture gn Devolution delivered by H. Hobbouse, M.P. (1898), p. 11, 
Mr. Hobbouse, who has bad great practical experience of local government, 
writes : “Some County and Town Councils may no doubt be swayed bj^olitical 
parties, but thanks to the common sense of Englishmen, municipal politics 
usually follow somewhat different lines to those of imperial politics.” 
c ^ On the County Council Elections of 1898 the County Council Times re- 
marked that one of the most noticeable features was the great number of 
electoral districts in which there was no contest. Korfolk was a striking 
example. The county is divided into fifty-six electoral divisions, in all of which 
there were only six contests. Almost all the chairmen of County (Jouncils in 
England and Wales — fifty-four out of sixty-three — were re-elected in 1898 
{County Council Times^ Nos. 473 and 477 for 1898). 
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Especially strong in the counties is the doctrine, inherited 
from the old days of Whigs^ and Tories, that the struggle of 

conflicting ideas in national and imperial politics 
County c^oiinciis imported into the field of local 

aristocratic admhiistration. Before the Eeform Bill Whigs 

government. Toiies, who^were almost always formally, and 

sometimes really, opposed on national questions, found common 
ground in local administration; for the local '' self-govern- 
ment ’’ of that period, which Gneist laucls t6 the skies, meant 
simply the absolute rule of landlordsn over the inhabitants of 
their district. It meant Ipcal government by the governing 
classes — that is to say, by the^landed aristocracy who adminis- 
tered the laws which they tl\^miselves had made in Parliament. 
Por tyranny gave itself^ constitutional airs. When it'seemed 
desirable to act with special severity, Justices of the Peace 
were clever enough to trait until their brethren in Parliament 
had passed tfee economioror social measures required*to legalise 
^coercion. A system of ''local *"self- government ” so highly 
constitutional and so eminently legal was well adapted to 
secure the administrative^ co-operation of Whig and Tory 
squires. It was a system religiously worshipped by Burke, 
unscrupulously worked by Pitt, and scarcely criticised even 
by Pox. And at the present day, vast as is the change that 
has come over political conditions, a certain analogy has^^been 
preserved in the political relationshij) of local to imperial 
government. It is still difficult — nay, generally and for the 
most part impossible — to detect serious and permanent differ- 
ences between Liberal and Conservative poKcy in regard to 
® problems of local administration. Even now, at the beginning 
of the twentieth century, mpst of those who lead and move 
the Liberal as well as the Conservative party are drawn from 
the ranks of wealth, fashion, and society. There are still 
" gov^ing classes,*' — that is to say, a small section of the com- 
munity which supplies the great majority of candidates for 
Parliament and the County Councils. It is true that the 
governing class of the year 1902 is not, like that of 1802; 
composed exclusively or even principally -of landed gentry.^ 
It is a j)ropertied class but not a landed class. It is true 

^ Though, it may he ohserred that more than half the members of Lord 
Salisbury’s cabinet of twenty (formed in 1901 ) were landed proprietors. 


i-/ 
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also — and here is the really substantial point of differe‘nce — : 
that the modern gentry of wealth or birth hold power and 
place not in defiance but by favour of the masses. A modern 
Ministry is not a garrison intrenched in an oligarchical con- 
stitution; but a garrison elected by the people and dependent 
on the goodwill of a Parliament elected by popular .vote. The 
class which rules in the social and political life of modern 
England is therefore a propertied class, but not privileged. 
Wealth and education are almost essential, birth is useful, 
to] a political career ; btit office and power cannot be enjoyed 
without the confidence of the people. Ministerial programmes, 
if not ministerial principles, milst be adapted to the democratic 
taste. Hence party divisions mkst go rig'ht through the. body 
politic. The people govern through j;he ruling classes instead 
of being merely governed by them. In County Councils especi- 
ally is seen a personal link with thh past ; for the modern 
gentry, acting in a representative ^instead ofr a'' privileged 
capacity, still find plenty of common ground, especially in the 
management of county affairs. But as the conception of 
''gentry” extends so as tOpt^ike.in more and more of the 
middle classes, the competition for the favour of the masses 
has become more and more keen, and national policy as 
well as local administration more and more popular. The 
heg^ony of the classes is therefore fast losing the charac- 
teristics of class rule^ and whether parties occupy disputed 
or common ground, government is sought to be carried on 
more and more in the interests, or supposed interests, of the 
governed. 

The above digression will serve its purpose if it has helped 
to make more intelligible the smooth and easy working of 
aristocratic administration in the English counties. So long as 
the making of laws and their execution continues in the hands 
of the same ruling classes, a conflict between the national 
legislature and the local executive is practically out of the 
question. Moreover, local administration is always under the 
control of Parliament, and is open to the breezes of public 
opinion, which blow upon it not only through the ballot box, 
but through the newspaper and the public meetings In the 
ranks of the governing classes, enlarged and liberalised as 
they haVe been by the spread of wealth and education, sharp 
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conflicts of interest cannot easily arise, so that another motive 
for extending the party struggle into administration vanishes. 
The giant struggle between capital and labour scarcely touches 
local administrafion, at least in the counties. In one aspect it 
is a private war between employers and employed, waged with 
the weapons of lock-out and strike. In another it is a Parlia- 
mentary war, in which each party struggles for the enactment 
of new and the amendment of old laws in its own favour. 
But English administration, like justice^ is -4imply the carry- 
ing out of the law, and consequently takes no part in this 
conflict — except, it may be^ indirectly, when questions arfse 

Local adminis- wages to be paid by a local 

tration not a authorfoy.^ laws altering the economic 

party weapon. ^ Society and the relations of em- 

ployers to workmen are approved by one section of the 
governing classes and ^opposed by another. But^the law 
once passed that particClar battle generally ceases. If it 
eontinues it is a battle waged in Parliament and on the 
platform for repeal. It would be^ diiBScult to find an instance 
of any deliberate and general attempt by a party to prevent a 
law, which it had opposed, being administered. The ruling 
classes of society are too law abiding and too shrewd to use 
their administrative monopoly in central and county govern- 
ment for the purpose of paralysing Acts of Parliament. --That 
alone would be a sufficient explanation of two centuries of 
gentry rule in England. Their long lease of power again and 
again renewed would not have been modified but terminated 
years ago, if the squires had tried to administer some other 
thing than the law. How the political and administrative 
problems created by the conflict of class interests have been 
solved in the towns, and how the hegemony of the propertied 
classes has been maintained and possibly even in some respects 
strengthened, was explained in the previous volume. In 
treating of the same problem in relation to County Councils 
we have to consider the conduct and behaviour of the ruling 
class. Does it use its power for class purposes, and if so, to 

^ Should a Council pay market rates or something more ? Should it be “a 
model employer of labour ” I But a County Council is not a laiige employer of 
labour, and is little tossed by the storms of socialistic feeling which rage 
periodically oyer urban authorities when large labour contracts are undertaken. 
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what extent ? Does it or does it not fairly© represent the 
general will of the county ? 

First of all, emphasis should^again be laid upon the fact 
that County Council elections show even fewer signs than 
municipal elections of a class struggle — a circumstance the 
more remarkable because the society and *5conomy of modern 
English life presents no sharper or deeper contrast, than that 
between the landlord and the agricultural labourer. Now 
that the larger towns have been taken out of the counties as 
county J^oroughs,' the chief economic interest represented on 
a County Council is agricultural, except in counties where 
mining and industrial undertakings are widely distributed. 
The representatives of agriculture are landlords and tenant 
farmers — though in Cornwall, tSe North hiding of Yorkshire, 
and one or two other counties^ small freeholders are still fairly 
numerous — whose interests, conflicting in regard to rent, 
harmon:i^e in regard to wages. Many landlords and farmers 
still imagine that they benefit by ITeeping dovm the Agricul- 
tural labourer. It is impossible here even to glance at tlTe 
peculiar and complicated character of the English agricultural 
land laws, which have been built up with the policy of County 
great estates upon the ruin of the peasant pro- Councils, 
prietor. How that ruin was accomplished, how the leasehold 
system became all but universal, and how by enclosure of 
commons even the agricultural labourer was stripped of his 
economic assets, while* tM law of settlement deprived him of 
his liberty, — these are the headlines of a melancholy chapter 
in the history of English society. Deprived of all interest in 
the soil, without the vote, absolutely subject in every sense, 
economic, social, political, to the landlord who owned the 
land and the farmer who rented it, the English agricultural 
labourer was still, when ,the second half of the nineteenth 
century opened, in a most pitiable plight. His elevation had 
indeed already begun with the Poor Law AmendrAcnt Act. 
The year 1834 rescued his morals, 1846 gave him bread,. 
1884 gave him a vote, 1894 gave him a local council. But 
the helot is hardly yet aware of his emancipation, still less 
of the further measures which are required for his earthly 
salvation. So deeply rooted in social prejudice, rso inter- 
twined in *the baffling complexities of land laws, is the de- 
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pendence of tbe man who tiMs the soil of England, that he 
has hardly been able to employ a single weapon out of the 
whole armoury of formal democracy which has been hung up 
by Parliament in his cottage. 

In spite of the ballot, an agricultural labourer is still very 
often afraid that ^f he makes an independent use of the 
franchise, he wiU be driven within eight days from his cottage,^ 

Labourer government of his 

farmer, and county ; for he is prevented, by the want of 

landlord. out-of-pocketf expenses^ for his 

journey, from attending meetings and committees. Thus, in 
spite of a general, equal, and direct franchise, the whole body 
of agricultural labourers, as well as the lower middle classes, 
are practically excluded from Sharing in the work of County 
Councils; and the hegemony of landed property previously 
guaranteed by law has been continued in fact. The result is 
that, in spite of a derSocratic constitution, the cla§ses who 
had, until 18^8, the pflvilege of managing county affairs, 
still continue to do so, a de facto monopoly of wealth and 
position being substituted for a constitutional privilege. The 
great landlords themselves, .and' the smaller gentry who have 
settled upon the land, with the assistance of large farmers, 
manufacturers, parsons, and professional men, are almost the 
sole candidates available for a County Council, — so fully have 
|;he wishes and hopes expressed by almost all politiciaiis in 
Parliament during the discussion (?f the Bill of 1888 been 
realised. Men of the same propertied and agricultural class who 
previously, as Justices of the Peace, exerted judicial and adminis- 
trative authority in the counties, are now county councillors or 
aldermen.^ The analysis of three County Councils which will 

^ Tbe reports of tbe EngHsb Laad Eestoration League (whose principal 
ubject is to tax tbe land values) contain many examples to show that the 
demoeratisation of local government has been almost worthless to tbe peasant 
in consequence of bis utter helplessness in tbe presence of the landlord. A very 
startling ^se in tbe Keport of 1896 is taken from a parish on tbe estate of tbe 
Duke of Beaufort. On tbe election at a vestry meeting to tbe office of church- 
warden of Admiral Close, a person distasteful to tbe duke, tbe latter promptly 
gave all bis tenants in tbe parish notice to qj^iit their farms. See “With tbe 
Eed Vans in 1896,” p. 19 n. 

^ The conclusions above stated are derived from an analysis of lists of 
county councillors. The following results are drawn from tbe Year-Books of 
1899 of the County Councils of Leicestershire, Notts, and Dejrbysbire (1) 
Tbe County Council of Leicestershire comprised 11 private gentlemen and 
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be found at the foot of this page g'hows that practically no^ agri- 
cultural labourer or working-man finds his way into those bodies. 
The exceptions prove the rule. Thus at a rural conference held 
under the auspices of the Liberal party in Lon4pn in 1891, one 
of the delegates is reported to have said — 

I am one of the working classes, and I have been returned by my 
friends and neighbours upon the CJ>unty Council But, gentlemen, 
being a poor man, and the meetings being held in the county town of 
Gloucester, I find it very hard to attend those meetings, and if local 
government is to be of anj real service to the working classes, we must 
have parish councils. 

^ Under the title '' Government by Horse and Trap,” it has 
been pointed out ^ that even in bounty divisions which return 
Eadicals to Parliament only the local gentry and meiji of 
wealth *sit on the County Council, -th^^ explanation being that 
expenses are not paid, that the journey to the county town is 
usually from ten to twenty, often as much as for^ or fifty 
miles, and that the office therefore rOally involves the posses- 
sion of a good income and often of a horse and trap. 

But it must not be supppsed that, if these difficulties in 
the way of working-men wer^ removed, they would be elected 
in large numbers to County Councils. Unsatisfactory and 
anomalous as the appointment of Quarter Sessions un- 
doubtedly was, it is equally certain that the Justices of the 
Peace •performed their duties with integrity and efficiency, and 

esquires, 13 farmers, 4 retired*^ officers, 1 peer, 1 Anglican clergyman, 1 Roman 
Catholic priest, and 1 Congregational minister, 2 architects and engineers, 6 
manufacturers, 1 corn- dealer, 6 land agents, 1 mine-owner, 1 director of mines, 
and 1 keeper of an asylum. Among the aldermen were 6 farmers, 3 baronets, 
6 private gentlemen, 1 mine -owner, 1 clergyman, and 2 manufacturers, 
Leicestershire is a grazing county, with an important mining industry. 
(2) On the Notts County Council sat ”23 merchants, manufacturers, and 
directors of mines and other undertakings, 5 solicitors and land agents, 
2 engineers and builders, 16 privaTie gentlemen, 4 farmers, 2 peers, 1 privy 
councillor, 1 barrister- at-law, and a retired officer. The composition of the 
Council represents the strongly industrial character of the county. (3U Among 
the Derbyshire County Councillors were 13 private gentlemen, 20 merchants, 
manufacturers, 1 mine -owner, 3 engineers, 2 school managers, 2 barristers, 
1 peer, 1 parson, 1 retired officer, ^ doctor, 1 butcher, 1 printer, 1 bookseller, 

I local officer, 1 solicitor, 1 banker, 2 grocers and provision dealers, 1 farmer, 
and 1 land agent. The Aldermanic Bench comprised 2 peers, 2 baronets, 

II private gentlemen and J.P.’s, 1 carriage - builder, 3 manufactoers, and 
1 architect. 

^ The Frogressive BevieWf May 1897. 
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inspired such confidence that the inhabitants as a rule have been 
willing enough to leave the work in very much the same hands 
as before. The new democratic bodies were ex- 

TllB USBlUiUBSS 

of County pected to do the old work in the old way rather 

Councils. solve agrarian problems. That public 

opinion neither wtots nor expects any heroics from County 
Councils is proved by the ^conspicuous absence from these 
bodies of the land reformers and land restorers who are to be 
found in Parliament. At the same tim^, the County Councils 
have done a good deal for the general interests of agriculture 
by enforcing the veterinary laws and'^the laws against adultera- 
tion, by reducing the pollution of streams, and by making 
scientific agriculture a brancli of technical education. In all 
this, they have acte^ from tSle standpoint of the enterprising 
capitalist who has invested i^ land. They have shown no 
desire to stimulate social and political activity,^ they have done 
little to raise the landfiess labourer, and have seldom followed 
the e'^cample "^et by the municipalities as model employers. 

^ In this respect the new organisation remains true to the 
political conservatism of the old — a representative of the 
landlord and the farmer.j. At *th® same time much useful work 
has been done by the new parliaments of the county. What 
was good in the old Quarter Sessions administration, — strict 
observance of law, abstention from political partisanship, and 
freedom from corruption, — is no less characteristic of the 
new body; but in addition, as already . observed, the County 
Councils have devoted themselves with discriminating zeal to 
important and useful public work which had previously been 
^ almost or altogether neglected. Special courses of instruction 

^ It is more particularly in the purely agrarian counties that the traditional 
class character ” of county«adminiotration is maintained. The County Council 
of Essex, for example, in October 1893 drew up bye-laws with a view to 
putting down an agitation carried on byTband Keformers who addressed the 
agricultural labourers from vans. The bye-laws provided that such waggons 
should hot be drawn up on any common or unenclosed waste of any manor, and 
were to be dealt with by the police like the vehicles of wandering gypsies. 
But thanks to the energetic protests of the Land Restoration League, this 
attempt was frustrated. The League lodged a protest against these “ bye-law 3 
for the good government of the county ” with the Home Secretary, and 
memorialised the Privy Council in favour of their disallowance. The objections 
of the league were upheld and the proposed bye-laws amended (see Special 

Reports of the League, entitled, '‘Among the Agricultural Labourers with Red 
Tans,” 1893, p. 8 ; 1895, pp. 16-17). 
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in agriculture are being establifehed, local liglft railwaj^ are 
promoted, butter-making and cheese-making are encouraged, 
country roads are improved, and in many other ways the 
activity of County Councils has added to the amenities of 
rural life and the opportunities of industry. The advantages 
of the new over the old system are accounted for not by a 
change of personnel, 'hvit by a change of spirit. The country 
gentlemen who form the Councils are conscious of being the 
elected representatives^of the inhabitants ; the country gentle- 
men whQ, formed the Quarter Sessions knew that they were 
appointed by the Crown and could not be deposed by the 
pe#ple. . ’ 

The reform of organisation, J}herefore^ though it has not 
given the mastery to labourers, or given them any direct share 
in the government, has nevertheless ci^tributed a more lively 
and democratic tone to county administration, has opened the 
eyes of the Conservative gentry, and superimposed a spirit 
of progress upon the traditional honesty and thrift of the 
old patriarchal style of administration. Thus the democratic 
reform has had an educatiw and liberalising influence upon 
the ruling classes in the coufitiSs. 

The conservatism of County Councils, as of other public 
bodies in England, has its merits as well as its disadvantages; 
for there are always traditions and institutions in England 
which" deserve to be preserved, because their heart is sound, 
though their form m^y ^ow symptoms of decay. Hence 
reforms in England are again and again seen to be rather 
restorations and revivals of existing institutions than new 
erections built up on the ruins of the old in accordance with« 
new plans. Had the political institutions inherited by the 
age of reform in England been not oniy defective but rotten 
from top to bottom, the whole polity must have been recon- 
structed. As it was, reform took the. place of revolution, 
and conservatism — the political instinct which defends all 
the historical elements remaining in the constitution — has 
proved one of the indispensable conditions of healthy and 
permanent political progress. Eor progress and reform at 
their best require a strong national tradition, a strong sense of 
the value of history, firm conceptions of law and custom and 
of all the priceless monuments inherited from the past. No 
VOJ^II E 
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better illnstratJion of the worlii of the conservative element in 
reforms could be found than in the development of county 
government as we have desoribed it. But in enlarging upon 
the health and strength which tradition lends to the process 
of regeneration we must not forget that the success of good 
laws depends aft^r all upon the men who look after the 
machinery. The controlling' class in the counties has for 
centuries enjoyed a position of superiority and privilege ; but 
its vigour has been constantly renewed from men who have 
risen by commercial success and intellectual ability. JEence it 
has generally represented in essentials the ruling ideas of the 
nation ; and if it has sometimes been strongly influenced «by 
the prejudices and interests of class, it has at least preserved 
its independence of the throne and the bureaucracy. Under 
new and better conditfons* it is proving its ability to govern 
as the representative of the will of the people, with a clearer 
perceptioix of the needs of the nation and a greater ^readiness 
to work for the general good than ever before. Little wonder 
""then that at this early stage of their existence County Councils 
are already rooted firmly in popular esteem, and are recognised 
as a permanent element in the? constitution. 

How far the present County Council, outwardly demo- 
cratic, inwardly aristocratic, is likely to be transformed into a 
genuinely democratic local parliament cannot as yet be fore- 

Probabie future much only is certain, that such a 

of County transformation can only be brought about as the 
Councils. xesult of a profound and comprehensive change 
in the distribution of landed property in England, How is 
^the dangerous antithesis between the landlord and his landless 
labourer to be removed? The problem is no mere abstraction, 
but of the highest practical importance : it was the legacy 
left by the free trade school to succeeding generations; and* 
the task of providing a radical reform of the land laws is one 
of the^reatest which now confront English democracy. The 
migration from country to town, rising wages and falling rents, 
the increasing dissatisfaction of ^ tenant farmers and hired 
labourers with the law, conditions, and customs of tenure and 
employment, indicate the imminent approach of a crisis. That 
crisis ccnnot be dealt with by County Councils. The remedy, 
whether a temporary palliative or a permanent cure, must 



CHAP. II THE CONSTITUTION OF COUNTY COUNCILS 51 

• • 

* • 

be found by Parliament. But if and when the legislative 
cure is complete, County Councils, as the head and centre of 
agricultural administration, will no*t be able to preserve their 
present character. When once the feudal law (?f real property 
is broken down, the '' latifundia ” dissolved,^ the principle of 
'' free trade in land ” established, ajid the people reinstated on 
the soil, County Councils must inevitably grow into purely 
democratic bodies. Till then, however, — and there is no sign 
that the goal will soon Idc reached, — County Councils, in spite 
of their democratic form, •will continue to give faithful ex- 
pression to that conservative opportunism which has for so 
many decades characterised the piiblic life of England. 
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A. In Qeneral ^-Tif^ Administration defined 

The reform of 1888 is usually summarised as a transference 
of the work of count^^ government from the Justices of tine 
^ ^ ^ Peace tor representative bodies, democratically 

^ The^dis^mction greeted by the inhabitants of the county, and 
Justice and called the County Councils. The distinction 
Administration, ''ministerial”^ and judicial functions 

has long been familiar'* to English law. But "ministerial” is 
not " administrative ” ; and the full and precise meaning of a 
transference of administrative powers is not easy to understand 
or to explain. The conception of administration as a function of 
the public authority absolutely separate from justice was foreign 
to the English law of local government until the year 1835, 
and, so far as counties are concerned, until 1888. What then 
does the separation of justice from administration mean, and 
^ what are the powers comprised under the latter head ? Turning 
to the Act of 1888, w^e read in section 3: "There shall be 
transferred to the council of each county on and after the ap- 
pointed day the administrative lousiness of the justices of the 
cour^y in quarter sessions assembled, — that is to say, all business 

^ Of. Gneist, Self-Government, Part YIL, pars. 61-69, 72, 73 ; Maitland, 

; /wsto Po to, London, 1885. 

® "Ministerial” properly applies to fhe non-discretionary acts of a judicial 
authority. The line is hard to draw. Thus, backing a warrant is ministerial, 
admitting to bail judicial. If a Justice can be compelled by mandamus to do 
an aetj^hat act is ministerial. If Justices do wrong judicially they will only be 
ordered by mandamus to hear and determine. Of. Scholefield and Hill, 
Pwstos, p. 183. » 
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done by the quarter sessions or any committee appointed by 
the quarter sessions” And thereupon follows a list of the 
particular powers transferred to the County Council. NText, 
the law declares certain powers exercised by the<" Justices out of 
sessions, to be also transferred to the County Council. Finally, ’ 
in section 78, the law provides th^t the transfer of powers and 
duties effected by the Act “ shall not authorise any county 
council, or any committee or member thereof, {ai) to exercise 
any of the powers of* a court of record, (jb) to administer 
an oath,^c) to exercise any jurisdiction under the Summary 
Jurisdiction Acts, or perform any judicial business, or other- 
wise act as justices or a justice, of the peace.” ^ The above 
quotations from the. Act are at 4past sufficient to show one 
thing very plainly — that an effeqfive antithesis is set * up 
between the judicial and the administrative business performed 
by the County Bench up to 1888. Jurisdiction and ad- 
ministration are two conceptions sharply distinguished ^from 
one another by the County Councils Act, which leaves ^ 
jurisdiction with one authority and hands over administration 
to another. The principle wliich has thus received external 
form and constitutional approbation is; that the administrator 
must not be confounded with the judge. Each is a public 
authority exercising a distinct function. "Administrative 
business” may therefore be defined as non -judicial work 
performed by a public authority, and involving the execution 
of particular powers and duties set out in Acts of Parliament. 
But this does not take us very far; we also want to know 
whether these functions, classed by the law as administrative, 
have anything in common ; and to that end it is necessary, • 
first of all, to make clear how the subject stood before the 
reform of 1888. We start with the idea of jurisdiction, for 
that is the known historical conception from which the 
Legislature itself proceeded in order to define its opposite— the 
unknown category of administration. Jurisdiction is often 
used for the sphere or province of any authority. But 
originally, jurisdiction meanly the declaration of the law. Jus 
dicere means to interpret the law. Applying this to our 
present subject-matter, we may say that all the work of the 

But this is “without prejudice to the position of the Chairman of the 
County Co^eil as Justice of the Peace during his term of ofSce.” 
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Justice of tte Peace is now, in consequence of the Act of 
1888 , the work of interpreting the law.^ 

It was, indeed, as a judicial person that the Justice was 
originally instituted; but, as we have already seen in a 
' historical chapter, the duties of a police magistrate with 
summary and criminal jurisdiction were gradually enlarged by 
statute after statute, which devolved upon Justices of the 
Peace, either as individuals or as colleagues in sessions, certain 
How Justices functions of governments They were entrusted 
came to with the task of safeguarding the rights and 
under judicial enforcing the obligations conferred and imposed 
forms. Tqj Parliament .upon all citizens. And it in 
consequence of tl^s choice^^of a judicial person as an inter- 
mediary between the State and its citizens, that provincial 
administration, which Kas been conducted in continental States 
without regard to law^ by the absolute decrees of a prince and 
his council, was built up J}y the English Parliament on the ground 
of the common law, and has bc^en from the first an essential 
ingredient in the statutory laws of the land. Thus it came 
to pass that English administration not only grew up under 
the shadow of law, but-flourishe'd for centuries as a function of 
the Justice, and even assumed judicial forms. Outwardly no 
constitutional difference was for some time apparent between 
the administrative and judicial acts of a Justice of the Peace. 
JTor need this occasion much surprise; for a judge invested 
with administrative powers is naturally inclined to execute 
those powers with all the form and appearance of judicial 
procedure. He was applying a familiar form to a new 
r content. It was, then, but natural that Justices in executing 
the provisions of a law should at first have tried to act as 
though they were deciding a disputed point of law. But 
as their administrative activity Extended it became necessary 
in practice to distinguish the new work from the old, and 

^ Of. Bacon’s Sssay LVL of Judicature, It is trae that a Justice of tlie 
Peace still has certain ministerial as well as judicial functions, such as allowing 
poor rates, hacking warrants. These are ministerial functions which flow from 
his Judicial functions, and are therefore ;^’operly performed by a Justice ; but, 
on the other hand, many administratiye acts are disguised in a purely judicial 
form, such as licensing, proceedings against nuisances, etc. Maitland, Justice 
aTid PoUce, p. 84. A good example of the old fashion of confounding things 
administrative with things judicial may be found in the terms of the oath still 
administered to Grand Jurymen. 
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to develop a less conventionaf procedure in place of the 
genuinely judicial procedure which properly belonged to judi- 
cial acts. Hence arose the division of a Justice's work into 
criminal and civil jurisdiction. The Justic^h’s work of pre- 
vention and police was done in the quasi -judicial form of 
orders and warrants. NTor did^ this appear strange to the 
popular mind, which readily sees that it is not always 
necessary to wait and punish a trespass or illegal act. Pre- 
vention is better than* cure, and seems to be a sort of antici- 
patory ^Justice. From tl^e standpoint of police the object of 
the preventive order and of the sentence of punishment is the 
same, and it seemed proper that in actual practice these two 
functions of authority should be^entrusted^ to the same hands, 
and ex.ecuted in similar forms. This epoch in the develop- 
ment of English local government may be characterised as 
the period in which preventive measui^s of police were carried 
out under judicial or quasi-judicial forms. The activity of 
the judge was extended froi]g. crimes and punishments to those^ 
other functions which are conveniently treated under the 
term civil jurisdiction — a conception gradually filled in by the 
growth of positive laws for municipal- ends. Within this pro- 
vince of civil jurisdiction other subdivisions were developed, 
according as the civil functions were performed by one Justice, 
or more than one, or by the whole bench of County Justices 
acting together in Quarter Sessions. Thus arose the important 
distinction between jurisdiction out of sessions ” and juris- 
diction in Quarter Sessions.” Lastly, in the jurisdiction of 
Justices ‘'out of sessions,” another series of distinctions has 
been made at haphazard, or at least on no scientific principle in# 
a multitude of statutes, between different classes of work, some 
of which have been made to require the presence of more 
Justices than others. FcTr some purposes one Justice was 
thought to be enough. For others at least two Justic^ were 
required ^ — two being necessary at common law to constitute a 
Court of Eecord; for others more than two Justices, for others 
•again all the Justices of th^ petty sessional division. 

Important, however, as these legal distinctions are in 

^ It maybe observed that where two Justices are required for^a judicial 
act, they must act together, whereas if the act is ministerial they may act 
separatel;^ 


56 ‘"ENGLISH LOCAL GOVERNMENT paet ii 

practice, it is still more important to understand a real 
division in what we have termed the civil jurisdiction of 
Justices. One half consists of police orders and other orders 
of a preventive^ character, such as regulations or bye-laws for 
the carrying out of public statutes. The work is done either 
by making, in pursuance of ^cts of Parliament, general rules 
or orders, binding upon all persons within the jurisdiction, or 
by issuing individual orders required for the execution of a 
law, such as an order for the removal of a particular nuisance. 
These orders are rather ministerial than judicial. Th'^ second 
kind of civil jurisdiction was exercised by the Justices where 
there was a conflict of interests produced by the carrying of 
laws into executioij.. Thus^rin executing the laws for the 
relief of the poor, the laws ^with regard to vagabonds, the law 
of settlement, and laws reguiating trade and labour, the 
Justices had to decider between individuals, or between in- 
dividuals ^nd local authorities. Here we have what may be 
^called civil activity in the stricb sense — that is to say, the 
interpretation of the laws of administration. This function 
of Justices is discretionary and judicial, and yet is sharply 
separated from the police or criminal jurisdiction of penalties 
and punishments. It is closely analogous, but superior to 
the function of issuing orders and regulations ; for by virtue 
of it alone can those orders and regulations be enforced.^ To 
sum up: The broader conception^ of civil jurisdiction com- 
prises, first, the general power of issuing rules, orders, and 
regulations, for enforcing locally the will of the Legislature ; 
and second, the decision of points of law arising in disputes 
'Which are not concerned with crime, and not within the 
competence of the High Court. 

In these two fuifdamental divisions is comprised the 
whole civil jurisdiction exercised" by the Justices in Petty 
Late g»<)wtii of Quarter Sessions. The civil jurisdiction of 
civil jurisdiction Quarter Sessions was of a comparatively late 

of Justices, growth, though Thomas Smith, writing early in 
the seventeenth century, observes th^t at the quarterly meetings " 
of Justices general county business was transacted as well as 

^ Tliis»part of tie civil jurisdiction of Justices is usually called quasi- 
criminal ” in the text-books — an unfortunate but inevitable consequence of its 
development 
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the regular judicial work of the (3ourt.^ But it was not until 
after the Eestoration that Quarter Sessions really began to 
rule the whole constitutional life of the county, and the 
development was not complete before the end of the eighteenth 
century. The most important step in the process — a con-* 
sequence of the decay of feudalism — ^was the subordination 
of parish government to Quarter Sessions, whereby Quarter 
Sessions became the superior and Controlling authority over 
the smallest units of* local government within the county. 
Further^y a number of letatutes, which need not be named, 
Quarter Sessions became a Court of Appeal against the orders 
of Justices, and also against the assessments made by them 
at Petty Sessions. Thereby — wijihout- including the purely 
criminal jurisdiction of the Justices^ which indeed we are here 
leaving entirely out of consideration— the county authority 
obtained a fresh accession of civil wo?ik and dignity. Since 
the beginning of the nineteenth century the ^intervention 
of Parliamentary legislation Jn spheres of interest previously^ 
untouched has grown constantly, and both the individual and 
the local authority have been taught the meaning of ad- 
ministration in the modern sense, and the boundaries which 
divided it from justice and police. Almost all those laws 
which may be .^ administrative in the Modem laws of 

technical sense, because they impose adminis- administration, 
trative functions partly o];)ligatory, partly permissive, upon 
local authorities, are comparatively modern. Their effect 
necessarily was to enlarge the area of quarter-sessional work, 
because the Justices of the Peace in the counties were the 
only available organ provided by the constitution for the* 
execution of such laws. But ^the more this business of 
Quarter Sessions grew, the more difficult and inconvenient it 
was to preserve judicial forms. And so there sprang up side 
by side with the old civil jurisdiction of Quarter Sessjpns a 
second department of purely administrative activity, which 
dropped the formularies of justice and became known as 
county business ” or c(janty administration. County 
business '^ was transacted by the Justices in a double capacity 

—as officers appointed by the Crown and as representatives 

. 

^ Cf. Thomas Smith, Be repuUica et admimstratiom Anglorum^ libri ires 
1625, Pi c^ii ; further, Lamhard, Birenarcha^ 1592, iv. chap. six. 
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of the county. As representative of the county the Bench 
was a local association with powers and duties conferred upon 
it by statute. As represenfetive of the Crown it was a judicial 
court. Of ther multiplicity of county business in the middle 
' of the nineteenth century a good survey is afforded by Gneist.^ 
County business at that tiiuf included the whole management 
of county property, the building and maintenance of county 
institutions, and of county courts, county jails, county asylums, 
county bridges, etc. ; as well as the m^ibing of a county rate 
calculated to cover the necessary .expenditure of iTiie year. 
In addition there was the half-administrative half-judicial 
duty of granting and renewing licenses in the county. Such 
was the county j3usiness,^<from which, except as regards 
licelising, judicial forms^ and proceedings were excluded." 
And so there was developed *=by force of circumstances and 
without the intervention of Parliament a new system for the 
transaction of business of a purely administrative character 
^ in a fashion analogous to the municipal modes of handling 
public work. 

Just as Town Councils, after the reform of 1835, looked 
after the interests and needs *^of the town, so did the County 
Justices, though summoned by the Crown, act as representatives 
of the common interests and needs of the county, by means of 
committees freely formed out of their number, whose resolu- 
tions and administrative proceedings^ were approved by the 
whole body of Justices sitting in Quarter Sessions. Thus the 
great difference between the reformed municipal government 
and the unreformed county government lay not in organisa- 
tion but in constitution. Like the towns the county had its 
committees ; unlike the Town Councils, however, the adminis- 
trative authority of tffe county was not elected by vote of the 
ratepayers, and was therefore neither representative of nor 
respoj:Sihle to those whom it governed. The two main 
branches of the civil jurisdiction of Justices are now plain. 
The jSrst rested mainly upon common law and the older 
legislation, and was manifested ii^ the carrying out of police 
business in the widest sense, the boundary between the police 

^ Owst, Self-Government, p. 372 sgrg. 

^ Licensing is stiU kalf-way between the jurisdiction of a court and the 
business of a local authority. ^ 
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administration and police justice*having practically disappeared 
by a natural fusion. The second branch consists mainly of 
the modern work of administration in the strict sense of the 
word — that is to say, the management of the^general interests 
of the local community and of the nation in pursuance of 
general and local Acts of Parliajnent. This second branch of 
work was based mainly on the legislation of the nineteenth 
century, and was carried on by the Justices without those 
judicial formalities which were, as we have seen, required for 
the fir^u branch of civil jpurisdiction. 

A third element remains to be considered, namely, the 
element of law which limited th<j discretionary powers possessed 
by Justices of the Peace in rel§.tion to .county 
business. Here we are met by the^ very problem 
for the solution of which the Continent has powers in 

England. 

established administrative courts. In-^ngland a 
different method was dictated by circumstances foB functions 
which, on the Continent, la^d been distinguished as adminis:;, 
trative and separated from the province of civil and criminal 
law, had in England been Intrusted to judicial functionaries. 
The administrative powers exercised by these functionaries had 
never in England been anything but the execution of laws, 
whereas continental absolutism had devised for the whole 
province of administration a system which was but slowly and 
very imperfectly legalised^ by a process quite foreign to the 
history of English law. That process may be said to have 
been begun, and completed in the nineteenth century; and 
the result is that the Continent has administrative laws dis- 
tinct from the ordinary laws of the land. Continental ad* 
ministration is subject to a peculiar jurisdiction, and the 
powers of the continental administrator are governed and 
limited by legal principles* different from those which apply 
to private life. In England, however, every administrative 
function as it was created was usually attached to the judicial 
office of Justice of the Peace, and however much the activities 
«of government multiplied^ and intensified, they could never 
grow outside the framework of the ordinary laws. The execu- 
tion of the laws of administration by the Justices was always 
a legal function, and there was no other criterion of its'^validity 
than its correspondence with law. The prime securities for a 
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purely legal administration unqualified by arbitrary discretion 
lay at first in the judicial character of the organs of adminis- 
tration, and in the peculiar "activity of Parliamentary legisla- 
tion, which never wearied of elaborating rules and procedure 
for every requirement of government and every administrative 
emergency. 

As there was nothing in the form, nature, or source of 
English laws of administration to distinguish them from other 
laws, so there was no difference in the? courts to which, in 
cases of difficulty, they were referred-: The laws and ^'ules of 
administration are interpreted in England by the ordinary 
tribunals, and there is no distinction or difference between 
private and public case-law. ..oThe High Courts have been the 
guardians and interpreters. of the law of administratiojn ever 
since the national system of law attained its final and secure form 
in the seventeenth cen;iury; and they are so simply because 
they are the guardians of the whole law of the land. Illegal 
;proceedings of a public body or officer are reviewed by the same 
courts with the same authority as those of a private individual. 
Since the Eevolution there has never been even a theoretical 
possibility of the idea of a special administrative law being 
domesticated in England, much less of administrative tribunals 
No administra- Created. The unity of the national idea 

tive law in of law, its embodiment in the supremacy of the 
England. central courts over the common life of the nation, 
and the overthrow of all attempts to win validity for royal 
proclamations have made it impossible for administration in 
the continental sense to grow up in England. The full prac- 
/tical meaning of this fundamental principle of the English 
constitution only appears when we see how utterly it abjures 
the doctrine, so dear "to continental jurists, of “subjective 
pubKc rights.” It has always been a maxim of the English 
eonsti|ution that every citizen has a “ subjective ” or inherent 
right to uphold the law, a right arising not from any special law, 
but being an essential element in the very notion of law.^ NTay 
more, every citizen has a “subjective!’ right of action to maintain 
a lawful order and to remove an unlawful order — supposing such 
orders to affect him— whether the point of dispute belongs to 

^ A law not enforceable by the subject but only by the Grown must be so in 
consequence of express statutory provision. 
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what a continental jurist calls private law or to what he calls 
administrative law, and whether the complaint arises from the 
action of an individual citizen oF from that of a duly consti- 
tuted public authority. In the eyes therefore of the English 
law the maintenance of every statute and of every objective 
rule of law is a legally protected^nterest of every citizen ; and 
every violation of it gives the injured person, however slightly 
he may be affected, the subjective’ right to bring an action 
before the ordinary courts for the purpose of restoring lawful 
conditions. In brief, England has always had a popular right 
of complaint actio po^pularis in the sense of the old Eoman law — 
the right, that is to say, to legahprotection against the govern- 
ment throughout the whole pravince of administration. This 
right of the individual citizen is the indispensable corollary to 
that other fundamental principle of The English constitution, 
that every act of the government musf be an act of law, — the 
supreme principle, which Dicey calls the rule or predominance 
of the law.^ , ^ 

Thus the whole government of the Justices was subordi- 
nated to the permanent and* unbroken control of the ordinary 
courts of the land. According to the common law, cases 
arising out of the administration are always to be tried and 
decided by the ordinary rules and procedure. Thus, a Justice 
of the Peace, or a number of J ustices in Petty Sessions, or the 
whole body of County Justices in Quarter Sessions, are so 
many inferior Courts whose decisions upon constitutional and 
administrative questions are subject to the revision of the 
High Courts of Justice.^ 

Eeturning now to the County Councils Act of 1888, it is 


% 

^ On the relation between law and administi^tion mnch light is thrown in 
Dicey’s brilliant work The Law ofi the Constitution, 3rd edition, 1899, pp. 172- 
388, particularly in the chapter entitled ‘‘TheKule of Law: Droit Adminis- 
tratif,'' which provides jurists, whose minds are obsessed by continen^l ideas, 
with material for obtaining a clear knowledge of the English theory of law in ad- 
ministration. Dicey impressively shows that the full and unfettered sovereignty 
of the law and of the ordinary Courts over the administration has been an 
essential attribute of the ‘‘moder|i” English State since the Revolution. Yet 
the conception had its roots in common law ; and from the common law it is 
that the leaders in the early campaigns against absolutism, the learned judges 
and lawyers in the seventeenth century, drew freely as from an inphaustible 
well of civic freedom. 

2 By ^^ay of special case, or by certiorari, mandamus, prohibition, etc. 
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possible to estfmate the true meaning and value of the reform 
which it brought about. In that reform, as we pointed out, a 
distinction is made between “administrative business and juris- 
diction — between government and justice. The first is trans- 
ferred from the magistrates to a new, and representative, and 
administrative bocfy. This reform makes not the slightest 
alteration in the constitutional principles of English govern- 
ment which we have briefly outlined. As before, the inter- 
pretation of law remains in the hands of<~ J ustices appointed by 
the Crown and of the High CourtSr and appellate tiSbunals 
reorganised in the nineteenth century. As before, England 
remains free from those tribunals which have been established 
on the Continent for solely^ administrative purposes. In- 
dividuals injured by acts of administration still look for the 
redress of their grievances to<tthe ordinary courts and the 
ordinary procedure. -411 this is unaltered. What then is 
this admi^stration that has been handed over to the County 
^buncil ? We have already trace(| out the two main branches 
of civil work performed by the Justices, the so- 
CoTinty business. coimty business executed without judicial 

forms, but including licensing ; and, secondly, the civil jurisdic-* 
tion proper. With regard to the second, we distinguish between 
the decision of points of dispute arising out of the laws of 
administration, and those magisterial functions in virtue of 
which general regulations or particular orders are issued for 
the purpose of carrying out those laws. Now the Act of 1888 
has made changes in both these departments of administration 
County business, — that is to say, the management of county 
j^ffairs in the narrow sense, — has been handed over en Uoc to 
the new elective councils. That half of the civil jurisdiction 
which decides disputes ^arising out of the laws of administra- 
tion has been left, as before, to ‘‘the County Bench. The 
import§nt function of licensing public-houses has been retained 
by the Justices, on the questionable ground that it is in part 
judicial work. That part of the civil jurisdiction which is 
concerned with police has been divided. Police orders and 
prohibitions are still issued by the Justices, as punishments 
for offences against them are still inflicted by the Justices. 
But thiS^control of police law by the Justices has been in prac- 
tice almost nullified by the organisation of a county police 
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under the influence of the Secretary of. State. Since the 
middle of the nineteenth century the management of the police 
had been in the hands of a special' committee of 
the Quarter Sessions and of a chief constable 
appointed by them, both committee and constable being under 
the control of the central authority, similar to that which had 
been established in the case of the municipal police. This 
concentration of police government ,in the Quarter Sessions 
has ceased ; but the County Council has not been entrusted 
with entire control. The county police has been placed under 
a special organ called the Standing Joint-Committee, composed 
of the County Council and Quarter Sessions, and this Joint- 
Committee has power to issue preventive orders and regula- 
tions (or bye-laws) of a general character in relation to the 
police work proper. But such general ’t)rders as have nothing 
to do with the proper work of the police — the detection, pre- 
vention, and punishment of crime — are now issued.^ by the 
County Council exclusively. Such is broadly the result of the 
transference effected by the ’Act of 1888. It is not quite 
correct to speak of the severance of justice from administra- 
tion. To be exact, the carrying t)ut of the laws of administra- 
tion has been completely severed from the judicial form and 
the judicial ofiice in the county, but without in the least 
diminishing the legal character of administration. The new 
County Government, like the old, is government according to 
the law, and the law of every executive act is controlled by 
the ordinary courts. ISTor has the reform in the least altered 
the adjudication of controversial points of administrative law. 
There is no such thing in England as an ad- The modem form 
ministrative court — on the contrary, since the of county 

reform of 1888, the legal charactefand ewithority 
of the magisterial and superior tribunals in all matters of civil 
jurisdiction has been intensified. The great importance o^ the 
reform lies therefore not in any change in the law of adminis- 
tration, but in the erection of a new and independent organ of 
cpunty government, better suited by its political structure to 
deal with modern problems.* These problems had long out- 
grown the old forms and grooves of magisterial and police 
administration ; so much had already been recognised in 
developing the Quarter Sessions into a body capable of manag- 
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ing county business in municipal fashion. But the larger the 
tasks of administration laid upon the Justices, the more marked 
was the incongruity between the old conception of county 
business as an indispensable minimum and the growth of 
« positive and purposeful administration, and the more perceptible 
was the contrast between the^ political ideas of the old adminis- 
tration and the modern tasks with which it had been invested. 
In fine it had become clear that it was not only difficult but 
impossible to maintain existing conditipns. In the meantime 
there had also been formed an interniediate province ofadminis- 
tration, in consequence of sanitary legislation ; and this province, 
though localised in county districts, was not only imder the con- 
trol of a central department, ^but was completely divorced from 
county business, being managed by local sanitary authorities. 
At the same time, foF want ^f a representative body in the 
county, Parliament was overburdened with local business, of 
much of which it might well have been relieved by a well- 
considered aevolution to large representative authorities. Thus 
everything pointed and pressed towards a reconstruction of 
counties as provincial parliaments. No wonder then that, 
with all these different ofuses and motives at work, so 
little opposition was finally offered to the creation of County 
Councils. In proceeding to describe in detail the sphere of a 
County CounciFs activity we shall follow the divisions already 
laid down. First, the administration transferred from the 
Justices ; secondly, the new work Imposed on the county 
authority for the first time in 1888 and the following years; 
thirdly, the promotion of County Councils to the rank of 
^ intermediate bodies for the purpose of relieving the central 
administration of some of its duties. 

B. Tlie Administrative Functions of County Councils considered 

in detail'^ 

1. The so-called county business,” transferred by the 
Classification Act of 1888 from Quarter Sessions to County 
of “ county Councils, is classified as follows : — 

pnsmess. 

^ See sections S-17 of the Local Government Act of 1888. The altera- 
tions a»d additions made by ten years of subsequent legislation to the work of 
County Councils will be found in Macmorran and Dill's edition of the Act 
1888, Part III. (1898). 
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1. Finance — ♦ 

{a) Tlie making, assessing, and levying of county, police, hundred, 
and all rates, and the appli^cation and expenditure thereof, 
and the making of orders for the payment of sums payable 
out of any such rate or out of the county stock or county 
fund, and the preparation and revision of the basis or , 
standard for the county rate. ® 

(5) The borrowing of money. ® 

(c) The passing of the accounts of and the discharge of the county 
treasurer. > 

Indeed the whole financial administration of the county is 
placed in the hands of the County Council. We shall deal 
with the subject at length in a later chapter, 

2. Management of Property — 

Shire halls, county halls, assize courts, judges’ lodgings, lock-up 
houses, court-houses, justices' reoms, police stations, and 
county buildings, worli, and property.^ 

3. Licensing — ^ 

The licensing under any general Act of houses and other jplaces 
for music or for dancipg, and the granting of licenses under , 
the Eacecourses Licensing Act, 1879 

4. Asylums and Schools — • 

(a) The provision, enlargement, maintenance, management, and 
visitation of asylums for pauper lunatics ; ^ 

^ The statute under which shire and county halls, assize courts, and judge’s 
lodgings are built and maintained is 7 Geo. IV. c. 63, secs. 3, 4, 5, 9, 15. Bor- 
rowing powers for the purpose are conferred by secs. 10, 11, 12. See also 
7 Will. IV. and 1 Viet. c. 24, liecs. 1, 2, 3, ; and 10 and 11 Viet. c. 28, sec. 1. 
As to the purchase of houses or buildings for judges’ lodgings see 2 and 3 Viet, 
c. 69, sec. 1. For the provision of lock-up houses, and of a superintending 
constable, see 5 and 6 Viet. c. 109, sec. 22, and the Public Works Loans Act 
1876, sec. 40 (38 and 39 Viet. c. 58). As regards court-houses for petty sessions 
see also 12 and 13 Viet. c. 18, secs. 2 and 3; 42 and 43 Viet. c. 49, sec. 1 30 ; • 
47 and 48 Viet. c. 43, sec. 8. The Acts providing for police stations are 3 and 
4 Viet. c. 88, sec. 12 ; 19 and 20 Viet. c. 69, Sec. 24;, while borrowing powers for 
the purpose are conferred by 3 and 4 Yict. c. 88, sec. 13, and the Public Works 
Loans Act 1875, sec. 40. 

® 42 and 43 Viet. c. 18. Another Act administered under this section is 
the Disorderly Houses Act, 25 Geo. II. c. 36. These functions of the County 
Council are treated as “ quasi-judicial ” in English jurisprudence. 

^ Legislation on this subject was consolidated by the Lunacy Act of 1890 
(53 and 54 Viet. c. 5), which again was in some points amended in 1891 by 54 
and 55 Viet. c. 65. The establishmint, management, and regulation of lunatic 
asylums, which thus fall on County Councils and County Borough Councils 
(see sec, 32 of the Act of 1888), are, however, sharply separated horn the 
administration of what we may call the lunacy laws proper, which still devolves 
on the Justices of the Peace in Petty and Quarter Sessions. Orders for con- 

V0L.II F 
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(6) Th.e'*' establisliment and^aintenance of, and tlie contribution to, 
reformatory and industrial schools.^ 

5. Bridges — 

Bridges and roads repairable with bridges, and any powers vested 
by the Highways and Locomotives (Amendment) Act, 1878, 
in the county authority.^ 

6. The regulation of fees to he taken by, and the costs to be allowed 

to, any inspector, analyst, or person holding any office in the 
county other than the Clerk of the Peace and the Clerks of 
the Justices. 

p 

7. The appointment, removal, and determination of salaries, of the 

county treasurer, the county'” surveyor, the public analysts, 
any officer under the Explosives Act 1875, and any officers 
whose remuneration r is paid out of the county rate, 
other than the Clerk of the Peace and the Clerks of the 
, Justices. 

8. The salary of any "Coroner ^hose salary is payable out of the 

county rate, the fees, allowances, and disbursements allowed 
to be paid by any such coroner, and the division of the 
^ r county into coroners’ districts, and their assignment. 

9. Elections ^ 

The division of the county into polling districts for the purposes of 
Parliamentary elections, the appointment of places of election, 
and of the places for holding coui'ts for the revision of the lists 
of voters, and other duties with regard to the registration of 
Parliamentary voters. 

10. Other duties — 

(a) The execution as local authority of the Acts relating to con- 
tagious diseases of animals,.^ to ^destructive insects,® to fish 


fining persons in lunatic asylums and for their release have always been 
regarded as purely judiciaL The inspection of asylums, on the other hand, 
is an administrative duty, and as such is conferred on the Yisiting Comniittee 
^ of the County Council, which has to present an annual report to the County 
Council. Where a county borough is a joint contributor to a county asylum 
it may appoint two members to the Yisiting Committee, to which private 
founders and benefactors may also belong. The Asylums Comniittee is one of 
the committees which enjoy plenary powers, its acts not requiring the approval 
of the^County Council. 

1 Sec. 29 and 30 Yict c. 117, 118, and 35 and 36 Yict. c. 21. 

^ This was the end of a long chapter in bridge legislation, which began with 
the famous statute of 22 Henry YIII. c. 6. 

* Cf. 30 and 31 Yict., e. 102, sec. 34, 31 and 32 Yict. c. 48, see. 18, and 
other statutes relating to registration, etc., and referred to, p. 280 sqq, of 
vol. i. 

^ Tl^ law relating to contagious diseases of animals was codified byan Act 
of 1894 (57 and 58 Yict*. c. 57), and amended by 59 and 60 Yict. c. 15. 

5 The Destructive Insects Act 1877 (40 and 41 Ykt. c. 68). 
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conservancy,^ to wild birds, ^ to weights and measures,® and 
to gas-meters, and of the Local Stamp Act 1869. 

(h) Any matters arising under the? Eiot (Damages) Act 1886. 

(c) The registration of rules of scientific societies under various 
Acts. 

2. Besides the above powers, '^hich were^transferred from 
the Justices in Quarter Sessions, the following other powers 
powers, previously exercised by the t^ustices out transferred from 
of Quarter Sessions, w;pre also transferred to 'i^stices. 
County Councils by the Act of 1888 : — 

(1) The licensing of theatres.”^ 

(2) The execution as local authority, of the Explosives Act 1875.^ 

3. A third class of powers conferred oit Justices by local 
Acts mai/ be transferred to County^ Councils by the Local 
Government Board, under the provisions of section 4 of the 
Act of 1888— 

* 

Where it appears to the Local Government Board that any poVers, 
duties, or liabilities of any Quarter Sessions or Justices, or any committee 
thereof, under any local Act are similar in character to the powers, duties, 
and liabilities transferred to County Councils by this Act, or relate to 
property transferred to a County Council by this Act, the Board may, if 
they think fit, make a Provisional Order for transferring such powers, 
duties, and liabilities to the County Council. 

4. Fourthly, the regulation and management of main 
roads— all roads in a county which are '^for the time 
being main roads ® within the meaning of the Highways and 
Locomotives (Amendment) Act 1878” — were transferred to 

1 Cf. Salmon Pisheries Acts 1861, 1865, 1873, and Fresh Water Fisheries 
Acts 1878 and 1884. 

2 Wild Birds Protection Act 1880 (43 and 44 Viet. c. 35), amended by 57 

and 58 Yict. c. 24. « 

® Weights and Measures Act 1878 (41 and 42 Viet. c. 49), amended by 
several later Acts. 

^ In the words of the Act (L.G-.A. 1888, sec. 7 (<t ) ), theatres are ‘'houses 
or ifiaces for the public performance of stage plays.” These licenses are granted 
under 6 and 7 Viet. c. 68, by section 23 of which “stage play’’ is made to 
include every tragedy, comedy, farce, opera, burletta, interlude, melodrama, 
pantomime, or other entertainment of the stage, or any part thereof ; but the 
Act does not apply to any booth or shdrw “allowed in any lawful fair, feast, or 
customary meeting of the like kind.” 

® 38 and 39 Viet. c. 17. 

® Local Go vernmeUt Act 1888, sec, 11; “Main roads” ate a legal crSIttioli 
of the Highways and Locomotives Act of 1878, by which they were substituted 
for the old turnpike roads managed by trustees and supported by tolls. 
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County Councils. This promotion of the County Council to 
a position of priority among highway authorities may be re- 
garded as an outcome if not the consumma- 

Mam roads. ^ movement set on foot by Sir Eobert 

Peel in 1846 fgr enlarging the areas (with a view to im- 
proving the efficiency and ^economy) of highway authorities 
in England.^ 

It is the duty of the County Council to see that main 
roads are properly maintained and pcjiiced, obstacles to traffic 
removed, and encroachments prevented- But although the 
whole duty and cost of maintaining main roads attaches 
prima facie to the County Goxmcil, the Council may agree to 
pay a highway authority ^ an annual sum for the maintenance 
of' the main roads in its area, or may compel a jhiighway 
authority to maintain its maiu roads for an annual sum agreed 
or decided by the arbitrators of the Local Government Board. 
A County Council may declare a road to be a main road as 
connecting great towns, or as being a thoroughfare to a rail- 
way station or otherwise. But in that case, within twelve 
months of the declaration taking effect, an urban district 
council may claim the right to retain the powers and duties of 
repairing and maintaining so much of the road as is within 
its district, and may compel the County Coxmcil to contribute 
an annual sum either by agreement or by arbitration of the 
Local Government Board.^ A Coui^ty Council may also, at 
its discretion, contribute towards the costs of repairing or 
improving any highway or public footpath in the county. 
This gives the County Council a practical control over the 
highway authorities of the county similar to that exercised 

^ See Ms famous Goiameroial Statement," introducing the repeal of the 
Corn Laws, 27tli January 1846 (Hansard, p. 266 sqq.)j in the course of wMch 
he condemns the condition of the highways, and attributes it to the small 
areat of the 16,000 highway authorities then existing in England. Sir Eobert 
Peel was trying of course to induce the rural landlords to acquiesce in the 
repeal of the Corn Laws. 

2 The County Council is not itself a highway authority, though it has the 
powers of a MgWay authority in respecli.pf main roads. On the application 
of the County Council a main road maybe “ dis-mained " by the Local Govern- 
ment Board. As a matter of fact, half the main roads in England are repaired 
by ths^ highway authorities under agreements with the County Council. 

® Local Government Act 1888, sec. 11. The whole of this section should be 
consulted for the highway powers of County Councils. 
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by the Home Office over the ^police authorities. For, of 
course, a Coimty Council will only make a grant-in-aid if 
the smaller authority can satisfy its inspector or surveyor.^ 
It would obviously be inconvenient to have two lighting 
authorities in the same district ; and accordingly the business 
of lighting main roads is assigned to the same authority 
which lights the other highways, roads, and footpaths of 
the district.^ 

5. A County Courucil is also empowered to prevent the 
pollution of streams and rivers in the county by putting in 
force the provisions of the Eivers Pollution Pre- 

vention Act 1876.^ For the purpose of regu- 
lating rivers systematically County Councils may combine in 
a joint-committee constituted und^’ a provisional order" of 
the Local Government Board, ai?d may defray the costs jointly. 
Any County Council is also empoweredmto contribute towards 
the costs of any prosecution instituted under the* Act of 
1876 by any other county cpuncil or by any urban or rural 
authority.^ 

6. The same power of opposing, at the expense of the rate- 
payers, Bills alTecting the interests of the inhabitants of the 
district, which belongs to a Municipal Council under the Act 


^ There is, however, this important difference, that if the County Council 
refuse a grant-in-aid to a District Council, the District Council may require 
the matter to be referred to thi arbitration of the Local Government 
Board. 

2 For a description of the old common law and statutes with regard to 
highways we must be content to refer the student to Gneist’s Self-Government, 
chap. xii. ; and Clifford’s Private Bill Legislation, vol. ii. chap, vii. Wright and 
Hobhouse {Outline of Local Government and Taxation in England and Wales, • 
p. 46 sqq,) give a good summary of the present law and of the complicated 
system from which it was evolved. For a comprehensive account of the com- 
mon and statutory law of the subject, see Glen, or Pratt, on highways. The 
present law of highways is built up on the Highway Act of 1835, and the 
Highways and Locomotives Amendment Act 1878 (41 and 42 Viet. c. 77),,^hich 
vested various powers relating to bridges and roads in the county authority. 
The Locomotives on Highways Act of 1896 (59 and 60 Viet. c. 36), and also the 
Barbed Wire Act 1893 (56 and 57 Viet. c. 32), extend the police functions 
exercisable by a County Council over highways. Orders, bye-laws, and regula- 
tions made under , these Acts are enforced by the summary jurisdiction of 
Justices of the Peace. 

® Cf. 56 and 57 Viet, c. 31 (The Kivers Pollution Prevention Act 18d3), and 
the Public Health Act of 1875, sec. 17. 

^ Local Government Act 1888, sec. 14. 
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of 1872/ was conferred 02 f County Councils by the County 
Councils Act. And it is provided in addition that no consent 
of owners and ratepayers shall be required'' to 
^proce^dS^^s^ Sanction such proceedings. So far, then, as 
opposition is concerned, the County Council is 
more independent than a Municipal or District Council But 
the power of promoting Bills is expressly withheld in the very 
section (sec. 15) which applies the Act of 1872 to County 
Councils. “ This section shall not empower a County Council 
to promote any Bill in Parliament^ or to incur or charge any 
expense in relation thereto.” A County Council's power of 
initiative is therefore reduced to such special cases as Pro- 
visional Order Bills under Jhe Bail way and Canal Traffic Act 
1888/ Whether, apart from Acts of Parliament, a. County 
Council may not have'^some p€)wer of initiative in Parliament 
is perhaps still doul^tful. In their third edition of the 
Act of^ 1888 Messrs. Macmorran and Dill observe, upon 
section 15 — ■ 

■ % 

It does not follow, however, from the Borough Funds Act, as 
applied by the text, that the County Council will have no power to 
institute or defend legal proceedings or to oppose Bills in Parliament 
except pursuant to the provisions of that Act. A body like a County 
Council may have power independently of any statute to devote the funds 
in their hands for the protection of the rates or of their powers and 
privileges. 

And the learned authors refer t® a tseries of authorities for 
the doubt, commencing with Bright v. NTorth (2 Phillips 216) 
and ending with Cleverton v. St. Germain's Eural Sanitary 
Authority (66 L.J. Q.B. 83).^ 

7. With the general administration of the sanitary laws 
a County Council has little.or nothing to do. It has, however, 

^ The Borough Funds Act 1872 (35 and 86 Yict. c. 91). 

® Of. 54 Vict. c. 12, sec, 1, 

® our own observations, vol. i. p. 363 sqq. In any case it seems surprising 
at first sight that County Councils should in this respect have less power than 
the councils of urban and rural districts included in their area. The reasons 
would appear to be ; (1) Parliament considers one power in one area enough ; 
(2) A County Council has few duties which require applications to Parliament; 
and (8) Provisional Orders give most of the^powers required. A Bill has several 
times been introduced into Parliament giving power to County Councils to pro- 
mote In 1902 a Bill for that purpose was introduced by the Government, 

hut was dropped owing to pressure of time. The London County Council has 
this power, and uses it freely. 
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one or two special powers and duties which relate to public 
health and bring it into contact with the sanitary authorities 
proper. It may, if it sees fit, appoint one, or , , 

more than one, medical officer of health, ^who 
may by arrangement fill the place in any sanitary district of* 
the medical officers whom the Ac’l of 1876 obliges a District 
Council to appoint. Every medical officer of health for any 
district in the county is bound to ^send ^'periodical reports'' 
to both the Local Government Board and the County Council.^ 
By the Local Governmeuit Act of 1894 some authority over 
Eural District Councils is conferred upon County Councils 
{e,g. by sec. 16). 

Another power is conferred ,by the Jsolation Hospitals 
Act 1893, which enables a County Council, on the petition 
of district councils, parish councils, "or ratepayers, to con- 
stitute a hospital district and provid.^ an isolation hospital 
for persons suffering from infectious diseases wit^iu that 
district. 

f 

8. Last of all we come to the management of the County 
Police. This, as we have ^en, now attaches to a standing 
joint-committee composed half of county councillors and half 
of county Justices, The old-fashioned Conserva- 
tives would have liked to leave police adminis- 
tration in the hands of the Justices ; the Radicals would have 
transferred it to a Wa^ch Committee of the County Council. 
The standing joint-committee may be regarded as a com- 
promise devised by the Unionist Government of 1888 in order 
to reconcile its two wings. The standing joint-committee has 
its own rules of procedure and standing orders, administers by, 
sub-committees,^ and is wholly independent of the council. It 
stands in the same relation to the county police as does the 
Watch Committee to the police of a borough. It appoints the 
chief constable and superintends the organisation of the |orce. 
The county magistrates have not only this direct share in the 
management of the police : they may also give instructions 

and orders to the police in the ordinary course of justice ; they 

% , 

^ LocalGovernment Act 1888, secs. 17-19. 

® Compare Standing Orders of tie Standing Joint-committee for tb# connty 
of Warwick, October 1889 and July 1897. Tbe standing joint-committee meets, 
as a rule, only four times a year — its sub-committees much more frequently. 
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also retain, like the borough" bench, certain other non-judicial 
powers and duties, such as the reading of the Riot Act in cases 
of disturbance. But as the Justices have no funds at their 
disposal for defraying expenses, they would be well advised 
not to take serious steps, such as calling in the military, without 
the consent of the standing Joint-committee, which should now 
be regarded as the sole police authority of the county. An 
illustration is afforded by a quarrel which occurred, since the 
passing of the Act of 1888, between othe county magistrates 
and the County Council of Glamojrganshire. In Ma;y 1898 
serious riots occurred in that county in connection with a 
strike of the miners. Troops were called in ; and the magis- 
trates made arrangements with shopkeepers for maintaining 
the soldiers and supplying them with food and lodging for 
a considerable time. *' Tire magistrates sent in a bill for 
£2703:17:4 to the^ County Council, and, on the Council 
refusing^ to pay, applied to the Queen's Bench Division for a 
mandamus commanding the County Council to pay that sum 
out of the county fund. The Court refused to grant the 
mandamus on the ground that the expenses were not charge- 
able on the county funds, but must be borne by the Crown. 
To the plea that the Justices are local Justices, and therefore 
the expenses incurred by them should be local, Mr. Justice 
Channell replied that "the Justices are ofidcers of the Crown, 
although they have a local jurisdiction." It was not contended 
that the county should bear the expense of the carriage of 
troops.^ 

9. From the county police we now pass to the group of 
^functions transferred from the central administration to the 
County Council. In spite of the zeal of leading statesmen — - 
Unionists as well as Honie Eulers — the grand scheme of 
devolution projected in 1888 was not carried out. All that 
the Government would do was to provide a statutory basis for 
Transference of devolution. There was indeed a general 

central powers to feeling that it would be well to wait and see how 
County Councils. bodies acted. Accordingly the Act 

provides that it shall be lawful ^for the Local Government 
Board to make from time to time a provisional order for trans- 

^ See for tMs interesting case, E. % Glamorgan County Council, ex parte 
Mfflei 1899, 2 Q.B., p. 26 sjj. 



73 


CHAP. HI COUNTY COUNCIL’S SPHEBE GE ACTTVITY 


ferring to County Councils (witt such exceptions and modifi- 
cations as might be expedient) any powers, duties, and liabilities 
of Her Majesty’s Privy Council, a Secretary of State, the 
Board of Trade, the Local Government Board, or the Education 
Department, or any Government departmen^t, as are conferred* 
by or in pursuance of any stathte, and appear to relate to 
matters arising within the county, and to be of an adminis- 
trative character. For the purpose of effecting the transfer, 
any power vested in the Eang in Council may be transferred 
by the order. But before any such order is made the draft 
must, if it relates to the department of a Secretary of State or 
to the Board of Trade or any other department, be approved 
by such secretary, board, or department^ ^ Hitherto, however, 
in spite of the congested state of its business, the Lncal 
Government Board has not availed Itself of these powers, 
which are no more than a theoretioe.1 acknowledgment by 
Parliament that central control over local governmeut stands 
in need of decentralisation. 

f 

There is one, but only one, case in which the Act itself 
transfers a function of the* central government to County 
Councils, and that is in regard to all the internal regulation 
divisions of counties except municipal boroughs, of boundaries 
The simplest way of exhibiting the scope of a ^-nd wards. 
County Council’s power to regulate the boundaries and wards 
(if any) of the districts ai\d parishes which it comprises will 
be to set out a long, but perfectly intelligible, section of the 
Act of 1888 — 


Section 57. — (1) Whenever a county council is satisfied that a 
frima facie case is made out as respects any county district not a borough ,* 
or as respects any parish, for a proposal for all or any of the following 
things — ^that is to say — 

(a) The alteration or definition of the boundary thereof ; 

(5) The division thereof or the union thereof with any other such dis* 
trict or districts, parish or parishes, or the transfer of part of 
a parish to another parish ; 

(c) The conversion of any such district or part thereof, if it is a rural 

district, into an urban district, and if it is an urban district, 
into a rural district, o^ the transfer of the whole or any part of 
any such district from one district to another, and the formation 
of new urban or rural districts ; 

(d) The division of an urban district into wards ; and 


^ See Local Government Act 1888, secs. 10, 37. 
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(e) The alteration of the nnmher of wards, or of the boundaries of any 
ward, or of the number of members of any district council, or 
of the apportionment .of such members among the wards, — 
the county council may cause such inquiry, to be made in the locality, 
and such notice to be given, both in the locality, and to the Local 
- Government Board, Education Department, or other Government Depart- 
ment, as may be prescribed, and s^ch other inquiry and notices (if any) as 
they think fit, and if satisfied that such proposal is desirable, may make 
an order for the same accordingly. 

(2) Notice of the provisions of the order shall be given, and copies 
thereof shall be supplied in the prescribed mstimer, and otherwise as the 
county council think fit ; and if it relates to the division of a district 
into wards, or the alteration of the number of wards or of the boundaries 
of a ward, or of the number of the members of a district council, or of 
the apportionment of the member's among the wards, shall come into 
operation upon being finally approved by the county council. 

^3) In any other case the order shall be submitted to the Local 
Government Board ; and il^ wfchin three months after such notice of the 
provisions of the order as the Local Government Board determine to be 
the first notice, the councE; of any district affected by the order, or any 
number o| county electors registered in that district or in any ward of 
that dfstrict, not being less than one-sixth of the total number of electors 
in that district or ward, or if the oi^er relates only to a parish, any 
number of county electors registered iig that parish, not being less than 
one-sixth of the total number of electors in that parish, petition the 
Local Government Board to disalfow the order, the Local Government 
Board shall cause to be made a local inquiry, and determine whether the 
order is to be confirmed or not 

(4) If any such petition is not presented, or being presented is with- 
drawn, the Local Government Board shall confirm the order. 

(5) The Local Government Board, o^ con^rming an order, may make 
such modifications therein as they consider necessary for carrying into 
effect the objects of the order, 

(6) An order under this section, when confirmed by the Local 
Government Board, shall be forthwith laid upon the table of both 

r Houses of Parliament, if Parliament be then sitting, and, if not, forthwith 
after the then next meeting of Parliament 

(7) This section shall be in addition to, and not in derogation of, any 
power of the Local Government Board in respect of the union or division 
or alteration of parishes. 

■ ^ 

It will be observed that the County Council is made to 
act in concert with the Local Government Board, but that a 
final clause has been inserted to guard against the supposition 
which might otherwise have arisefi, that the old powers of the 
Board were excluded by the new provisions. The procedure 
to be followed is indicated in the Act. In practice a special 
Inquiry Committee is constituted by the County Council, and 
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in the more important cases, which concern the boundaries not 
of wards but of districts, a formal inquiry is held on the spot 
and presided over by an inspector sent down by the Local 
Government Board for that purpose. The findings of the 
committee are laid before a regular meeting of the County 
Council, and thereupon the order 'hf the County Council is made, 
subject to the powers above conferred upon the Local Govern- 
ment Board of disallowance or modification.^ 

By the Parish Councils Act of 1894, passed under 
Gladstonian auspices, an impetus was given to the movement 
for decentralisation, and the powers given to County Councils 
in 1888 were considerably e^ctended. Thus the County 
Council was empowered in certain specified cases to create 
and dissolve parish councils, to group, alter, unite, and divide 
parishes, and to fix the numbea* of parish councillors. Under 
the same Act a County Council can confer on a parish meeting 
any administrative power of a parish council ; it may determine 
questions concerning parochial records and charities, ft may 
advance money to parish councils, and its sanction is necessary 
for their loans. The County Council is also empowered to 
dispense with some minor disqualifications otherwise attaching 
to candidates for the office of district or parish councillor, to 
dispose of difficulties about elections, and to fix the scale of 
election expenditure. Lastly, on complaint made by a parish 
council or by parochial^electors against a rural district council 
for neglecting its duties as to sanitation, allotments, etc., a 
County Council has the right to order the rural district to 
perform these duties or itself to perform them.^ 

If, then, the Act of 1894 be taken in conjunction with the* 
Act of 1888, it becomes clear ^that legislation is following 
slowly in the wake of public opinion towards the establishment 
of intermediate organs of administrative control. These organs 
will be County Councils acting severally or in groups ; and 
object to be attained is to check the growth of the central 
bureaucracy, and at the same time to improve the unity, 
regularity, and efficiency of county administration as a whole. 

^ On the procedure, cf. further order of Local Government Board, 14th 
September 1889. ^ ♦ 

2 For the above summary see Wright and Hobhouse, note (g), p, 34. Cf. 
also Local Government Elections Act 1896. 
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As yet the movement is only in its beginning. It is certain 
to go further, stimulated hj strong county prejudices, and a 
national abhorrence from bureaucratic government. 

10. The last group of a County CounciFs functions which 
"calls for notice herp consists not of powers and duties transferred 
from other authorities, but of powers and duties newly created 
and attached to County Councils in 1888 and subsequent 
years. Many felt needs had remained unsatisfied because the 
old organisation of the county was kieown to be unsuitable. 
Their urgency was a main cause of the reform of 1888, which 
brought into existence in every county a Parliamentary body 
well adapted by its representative constitution and ample 
resources to inspire confidence in administering social and 
economic legislation. Twp great fields of work were .thrown 
open by the Act of 1888 — firstf the execution of a new agrarian 
policy; second, the development of an organised system of 
secondar;?’ and technical education. We shall have more to 
^ say about the practical aspects of^ both these matters in later 
chapters, contenting ourselves here with an outline of the 
statutory limits within which the activity of the County 
Council is confined. 

The agricultural powers of a County Council proceed from 
the Allotments Act of 1887/ the Amending Act of 1890/ the 
Small Holdings Act of 1892, and certain sections 
Local Government Act 1894. The pur- 
pose of this legislation is to give agricultural 
labourers an interest in the cultivation of the soil by employing 
public funds and public bodies to facilitate the lease or purchase 
rof allotments and small holdings. And to this end a certain 
amount of compulsion may be used to compel owners to sell. 
The District Council is the primary authority for carrying out 
the Allotments Acts and the Local Government Act of 1894 ; 
but the District Council refuses to act on the request of a 
parish council or six ratepayers in a parish, then the duty of 
carrying out the law devolves on the County Council. Por this 
purpose a standing committee of the County Council is formed. 
But the Legislature did not confine itself to allotments for 
cottage or market gardens. Allotments are only a part of the 
problem. Thqpr are not large enough for a family to make a 
^ 50 and 61 Tict. c. 48. ® 58 and 54 Viet. c. 66. 
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living out of. They are popular^ in factory or mining villages, 
where outdoor garden work is a pleasant recreation at the end 
of an eight or nine hours’ day. But the farm-labourer with 
regular work has no time for gardening, and his natural 
ambition is to become in time a small farmer. The Small 
Holdings Act of 1892^ may b^ said to have provided the 
machinery for creating a peasant proprietary. It enables 
every County Council to purchase land, to cut it up into small 
farms, to erect houses and farm buildings, and to sell the farms 
(to be paid for by annual* instalments) to men who will agree 
to live and work upon them. For this purpose also a special 
standing committee of the County Council is to be formed.^ A 
later Act — the Small Dwellings Aqquisitioii Act of 1 8 9 9 — aims 
at alleviating the housing problem by enabling Town Councils 
and County Councils to help l;he inhabitants of their districts 
to acquire their own houses ; but it is^ not likely to bear any 
practical fruits. 

In another very important province of agricultural* policy ^ 
a new field of activity has been opened to County Councils by 
the Fertilisers and Feeding* Stuffs Act 1893,^ which obliges 
County Councils, either severally or in combination, to appoint, 
with the approval of the Board of Agriculture, agricultural 
chemists as district analysts to examine feeding stuffs and 
manures. Every farmer in the county is entitled to have 
samples analysed by this new official; and the County Council 
is entitled to take proceedings for penalties against manufac- 
turers of foods or manures who are found to have given a false 
warranty or no warranty at all. The rapidity with which this 
Act has been put into force, as shown by the proceedings of 
many County Councils, affords ample evidence of its utility,^ 

Technical education may be briefly described as ^^instruction 
in the principles and practice of domestic, commercial, agricul- 

^ 55 and 56 Viet. c. 31. 

® There are two practical difficulties in the way of the working of the Act. 
One is to get the County Councils to make use of their powers. The second is 
the want of credit hanks which would supply the small English farmer with 
capital to work his land and do for\im what the Eaiffeisen banks have done for 
Denmark, Holland, and many parts of Germany and Austria. 

® 56 and 57 Viet. c. 56. # 

^ Cf. 62 and 63 Viet. c. 51, for the powers of the Boardl’of Agriculture with 
regard to agricultural produce for human food. 
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tural and industrial work ” ^ By the Technical Instruction Act 
of 1889/' technical instruction’'' was defined to mean "instruc- 
tion in the principles of Science and art applicable 
Technical industries, and in the application of special 
* branches of science and art to specinc industries 

or employments,” and to include modern languages and com- 
mercial and agricultural subjects sanctioned by the Department 
of Science and Art (now the Board of Education). It was dis- 
tinguished from " manual instruction,” which meant " instruc- 
tion in the use of tools, processes of agriculture, and modelling 
in clay, wood, or other material.” By the above-mentioned 
Act and a number of supplementary statutes ^ there has been 
built up a system -of tech?aical instruction, still in many 
way^ very imperfect and strangely separated from the scheme 
of popular education. But by* the Education Act of 1902 
elementary education, which had previously been carried on 
by Sclipo?. Boards and voluntary religious organisations, was 
e partially transferred to the councjlls of counties and county 
boroughs. A sketch of the new conditions thus created will 
be found in a later chapter.^ 

One more addition to the general activity of County 
Councils since their establishment in 1888 requires special 
mention. Eailways had hitherto been regarded 
Light railways. English Legislature as belonging to the 

sphere of private enterprise, though, subject to the control of 
the Board of Trade. But in 1896 for the first time,^ by the 
Light Eailways Act, an exception was established— the Legisla- 
ture at last recognising the advisability of allowing railways 
tu be built out of public funds and administered by public 
authorities. The Light Eailyrays Act, indeed, only applies to 
minor and secondary lines, but it is a significant step in the 

^ See Koyal Commission on Technical Education, 1888. 

2 TiTe following may be mentioned : — Technical Instruction Acts 1889 and 
1891; Local Taxation (Customs and Excise) Act 1890 (53 and 54 Viet. c. 60); 
Schools for Science and Art Act 1891 (54 and 55 Viet. e. 61) ; Technical and 
Industrial Institutions Act 1892 (56 and 66 Viet. c. 29). The tot two ate 
repealed and superseded by the Education Agt 1902. 

3 See Part V., chap. ii. p. 224 

^ If we exclude the Tramways Act of 1870, which gave power to local 
authoriti^, not including county authorities, to construct tramways, “ but not 
of course to work them,’* as Mr. Shaw-Lefevre explained in moving for leave to 
introduce the Bill. 
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march of public opinion towards'^the principle that the State 
may properly own and manage nat^iral monopolies. The Act 
empowers the council of any county, borough, or district 
authorised by an order of the Light Eailway Commissioners— 
(a) themselves to undertake the construction or working, or ’ 
to contract for the construction or Vorking, of the light railway 
authorised ; (&) to advance to a light railway company, either 
by way of loan or as part of the share capital, or in both ways, 
any amount authorised »by the order ; (c) to co-operate for the 
above purposes with any pther council or person or body of 
persons.^ The Light Eailway Commissioners were a temporary 
commission of three, appointed by the President of the Board of 
Trade, but their existence has begn continued by Parliament, 
as might have been expected, consij^ering the importance" to 
agriculture and agricultural rents of good railway communica- 
tion and low railway rates. » 

Lastly, by 61 and 62 Viet. c. 60, a County Coun^^I may 
maintain or contribute to inebriate retreats and inebriate 

. ' -I' 

reformatories. 

In this whole sphere of activity a County Council governs 
in a very similar fashion to* the councils of municipal 
boroughs. Like them it is empowered and obliged to issue 
general regulations for the good rule and government of 
the county in the form of bye-laws, and to 
take measures to ensure th^ir observance in the coSty^CoLdls. 
county.^ A similar power of subordinate legis- 
lation for particular purposes is conferred by individual 
statutes. Thus the Weights and Measures Acts and the 
Highway and Locomotives Acts empower the County Council • 
to pass bye-laws for regulating the sale of coal and vehicular 
traffic. The difficult question as to what constitutes the 
validity of a bye-law has already been discussed in a chapter 
upon municipal boroughs f but as the important extensiq^i of 
autonomy there referred to arose upon a county bye-law, it is 

^ The Act provides that a Couiicil shall not construct or work or advance 
money for any light railway outside its own boundary except jointly (by joint- 
committee) with the Council of the outside area, or on proof to the satisfaction 
of the Board of Trade that such construction or working or advance is in the 
interests of their own district. ** 

2 Of. Local Government Act 1888, sec. 16. 

■ 3 327 
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possible that ^the additional fespect with which the courts are 
now bound to approach the consideration of a bye-law only 
applies to bye-laws made by the council of a county or 
county borough. What may be regarded as the leading case 
'Of Kruse Johnson came before a specially constituted court ^ 
of the Queen’s Bench Division in the form of a special case 
stated by five Justices of the county of Kent under the 
Summary Jurisdiction A^ts. At a court of summary juris- 
diction held for a division of that cgunty the respondent, a 
superintendent of police, preferred |n information against the 
appellant, “ for that he on the day therein specified did sing in 
a certain highway, within fifty yards of a dwelling-house there^ 
after being required by a copstable to desist, contrary to a bye- 
law in that behalf made by the County Council of Kent.” 

The bye-law in question, which was made by the County 
Council of Kent und^ section 16 of the Local Government 
Act 18^8, ran as follows: — 

Playing musical instruments, etc.-^No person shall sound or play 
upon any musical or noisy instrument, or sing in any public place 
or highway within fifty yards of any d'welling-house, after being required 
by any constable, or by any inmate of such house personally, or by his or 
her servant, to desist. 

At the hearing of the information it was proved to the 
satisfaction of the Justices that the appellant, who was con- 
ducting an open-air religious service, did in the place and on 
the day in question, begin to sing a hymn within fifty yards 
of a dwelling-house, and continued to do so after he had been 
requested by a constable to desist. It was further proved by 
^the occupier of the dwelling-house that Kruse’s singing was 
an annoyance to him; but it was not proved that on the 
day in question he had requested the respondent (Constable 
Johnson) to ask the appellant Kruse to desist. The occupier 
had,, however, complained to the police on previous occasions. 

It was contended on behalf of the appellant that the bye- 
law was invalid. In giving the judgment of the majority 
against the appellant, the Lord Chief-Justice began by defining 
the bye-law in question — 

^ I<E. 1898, 2 Q.B. p- 91. The case first came before a Divisional Court 
consisting of Lord Eussell, C.J., and Mathew, J, They differed, and the 
specially constituted Court was called together to re-hear the case. 
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A bye-law of tbe class we are ^ere considering In take to be an 
ordinance affecting tbe public, or some portion of tbe public, imposed by 
some authority clothed with statutory pc^wers, ordering something to be 
done or not to be done, and accompanied by some sanction or penalty for 
its non-observance. It necessarily involves restriction of liberty of action 
by persons who come under its operation as to acts which, but for the 
bye-law, they would be free to do or not to do as they pleased. Further^ ' 
it involves this consequence, that, if validly made, it has the force of law 
within the sphere of its legitimate operation. 

Next, after surveying the statutory powers to make bye- 
laws which have been' conferred on local authorities, Lord 
Eussell pointed out “ the* checks or safeguards under which 
this very wide authority of making bye-laws is exercisable.’" 
Two-thirds of the whole Councibmust be present; there must 
be antecedent publication; the bye-law does not come into 
force at once, and may be disallowed, by the central authority. 
Lord Eussell agreed that the 'presence of these safeguards in 
no way relieves the Court of the responsibility of inquiring 
into the validity of bye-laws where they are bro^^t in 
question, or in any way affects the authority of the Court 
in the determination of their validity or invalidity.” At 
the same time it is hinted that the bye-laws of a public 
representative body are on a higher level than those of 
private companies. 

Parli 2 ^ment has thought fit to delegate to representative public 
bodies in towns and cities, and also in counties, the power of exercising 
their own judgment as to what^ are the bye-laws which to them seem 
proper to be made for the good rule and government in their own 
localities. . . . It is to be observed, moreover, that the bye-laws having 
come into force are not like the laws, or what were said to be the laws, 
of the Medes and Persians — ^they are not unchangeable. The power is to 
make laws from time to time as to the authority shall seem meet, and if ’• 
experience shows that in any respect existing bye-laWs work hardly or 
inconveniently, the local authority, acted" upon by the public opinion, as 
it must necessarily be, of those concerned, has full power to repeal or 
alter them. It need hardly be added that should experience warrant 
that course, the Legislature which has given may modify or take away 
the powers it has delegated. I have thought it well to deal with 
these points in some detail, and for this reason — that the great majority 
of the cases in which the question of bye-laws has been discussed are not 
cases of bye-laws of bodies of a public representative character enirusted 
by Parliament with delegated auSiority, but are for the most part cases 
of railway companies, dock companies, or other like companies, which 
carry on their business for their own profit, although incidentally lor the 
advantage of the public. In this class of case it is right that the courts 
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should jealously watcli tLe exercise of these powers, and guard against 
their unnecessary or unreasonable exercise to the public disadvantage. 
But when the Court is called ^upon to consider the bye-laws of public 
representative bodies clothed with the ample authority which 1 have 
described, and exercising their authority accompanied by the checks and 
safeguards which have been mentioned, I think the consideration of such 
bye-laws ought to d)e approached from a different standpoint. They 
ought to be supported if possilDle. They ought to be, as has been said, 
benevolently ” interpreted, and credit ought to be given to those "who 
have to administer them that they will be reasonably administered. 
This involves the introduction of no new canon of construction. But 
further, looking to the character of the Dody legislating under the 
delegated authority of Parliament, to the subject-matter of such legis- 
lation, and to the nature and extent of the authority given to deal 
with matters which concern them, and in the manner which to them 
shall seem meet, I think Courts of Justice ought to be slow to condemn 
as invalid any bye-law so made under such conditions, on the ground of 
supposed unreasonableness.^ r 

Upon these grounds Lord Eussell was led to lay down a 
very important dictum upon the question of the reasonable- 
ness of bye-laws — 

A bye-law is not unreasonable merely because particular judges may 
think that it goes further than is prudent or necessary or convenient, or 
because it is not accompanied by a qualification or an exception which 
some Judges- may think ought to be there. Surely it is not too much to 
say that in matters which directly and mainly concern the people of the 
country, who have the right to choose those whom they think best fitted 
to represent them in their local government bodies, such representatives 
may be trusted to understand their ovrn requirements better than Judges* 
Indeed, if the question of the validity of bye-laws -were to be determined 
by the opinion of Judges as to what was reasonable in the narrow sense of 
that word, the cases in the books on this subject are no guide ; for they 
reveal, as indeed one would expect, a wide diversity of judicial opinion, 
and they lay down no principle or definite standard by which reasonable- 
ness or unreasonableness may be tested. 

It is not necessary to foUow Lord Eussell in his applica- 
tion of this doctrine to the particular case. But it is to he 
observed that if this or any other bye-law were, as he says, 
“ gratuitously or vexatiously put in force,” the policeman can 
be " taught a lesson ” by his official superiors, or by the 
magistrates, who may also, if they think the case so trifling 
that it is inexpedient to inflict any punishment, dismiss the 
information.^ 

1 See Summary jTirisdietion Aot 1879, see. 16. 
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Bye-laws of the class of that considered and held valid in 
the case of Kruse -y. Johnson, “for 4ihe good rule and govern- 
ment of the county,” or parts of a county, aim at regulating 
a variety of subjects, as may be seen from the following 
titles taken at random from the year-books of County ' 
Councils “ Profane songs, indecent conduct, abusive language 
or behaviour, betting in streets, posting bills without per- 
mission, pulling down notices, defacing milestones and guide- 
posts, driving bulls, lights on vehicles, carrying dangerous 
articles along footpaths, shooting galleries.” The penalty for 
offences against these bye-laws is a fine not exceeding five 
pounds. Proceedings are taken before a Justice of the Peace 
at a court of summary jurisdiction. Any bye-laws framed 
by a County Council in accordance with sections 182-187’ of 
the Public Health Act requii^ the sanction of the Local 
Government Board; but bye-laws for the good government of 
a county, like those for the good government of a bA^ough, 
come into operation automatically after the expiration of 
forty days, unless they are disapproved by Order in Council. 
Like Borough Councils, County Councils may, if they choose, 
regulate any difficulties that may arise by simple resolu- 
tion; and they have also, as we have already noticed, full 
power to regulate by standing orders their procedure and that 
of their committees, as well as to frame rules and regulations 
for their officers and servants without any interference by a 
central department. 

The last point brings us back to the main principle of the 
Act of 1888, which was to give the County Council, as nearly 
as possible, complete autonomy within, the statutory limits • 
assigned to its operations. It is true that in some particulars 
of its administration the County Council is placed in a certain 
subordination to the Local Government Board ; but generally 
speaking, except in regard to finance, the Board has no more 
direct mandatory power than over the strictly municipal or 
non-sanitary work of Borough Councils. The financial control 
exercised by the Board is an important exception, which must 
be reserved for the next chapiter. 

Our survey of the sphere of county administration is 
now done. The picture we have tried to present of the 
new representative body, now just in its teens, is that of a 
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busy, capable, vigorous, but not yet fully-developed organism. 
Young as it still is, the Co^inty Council has lived long enough 
to justify some of the hopes placed by reformers in the 
substitution of a local parliament for an appointed bench. 
Much important and useful work has been successfully under- 
taken by County Councils — work which Quarter Sessions 
would have been either incompetent or disinclined to under- 
take — as, for example, the development of a system of technical 
education. Agriculture, too, has ben^ted by the change of 
administration. We need not again insist upon the C[uiet 
and business-like fashion in which the transference of county 
business from the old to the* new body was effected, or on the 
complete absence of friction, or on the maintenance of the old 
tra’ditions of honest and impartial administration. Every 
observer of County Councils will readily own that their record 
is a good one, and that their usefulness and activity will 
probably increase as time goes on, though whether the new 
Education Committees will be ajble to cope successfully with 
their new responsibilities is a question about which grave 
doubts are entertained. Some idea of the administrative 
difficulties which these Committees or the County Councils 
themselves will have to face may be obtained from a later 
chapter on Education. 



0HAPTEE IV 


THE FIKANCE AND FINANCIAL ORGANISATION OF COUNTY 
COUNCItS ^ 

The transference of county business, from Quarter Sessions’ to 
representative bodies involved a ’new conception of the purposes 
of county government, which again involved 
radical changes of a financial character. By ofcpjjnty 
the exclusion of all towns of more than 50,000 
inhabitants from the county, the financial relations previously 
subsisting between boroughs and counties were in many cases 
disturbed, and had to be readjusted. If the creation of 

county boroughs made for simplicity, the new and extended 
system of imperial grants -in -aid of local taxation which 
accompanied the establishment of County Councils most 
certainly added to the complexity of county finance ; for 
admirable as were Mr. Goschen’s intentions, he altogether 
failed to carry them out ; and eventually, instead of separating 
national from local revenues, the Government of 1888 adopted 
the present system of “assigned revenues.’’ These assigned* 
revenues are allocated to the various local authorities in 
proportion to the discontinued grants so far as- contributions 
from the Death Duties and Beer and Spirit Surtaxes are 
concerned, while the license duties are allocated to the are^s in 
which they are collected, subject to an equitable adjustment 
between counties and county boroughs.^ But this unfortunate 

^ Gf. secs. 20-27, 31, 39, 64-77, Local Government Act 1888, Local Taxation 
Commission Reports and Memoranda’*(1901), Report of Commissioners appointed 
under Local Government Act 1888, sec. 61 (see Macmorran and Dill, p. 749 sgg.; 
also IVriglit and Hobhonse, p. 100 sgg.) 

® Gf. vol. i. p. 199 and Local Taxation Commission (1901), Final Report 
by Sir E. Hamilton and Sir G. Murray, pp. 107, 116, and 117. 
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confusion of public accounts lias no essential bearing upon the 
financial powers and financial organisation of a County Council 
which we have now to describe. 

County Councils have the same right to purchase and let 
■ land which is enjoyed by local authorities under the Public 
Health Act.^ ^ Like other local authorities, the 

^operty County Council is entrusted with the manage- 
ment of real and personal property. In the words 

of the Act- — 

On and after the appointed day all property of the quarter sessions 
of a county, or held by the clerk of the peace, or any justice or justices 
of a county, or treasurer, or comsnissioners, or otherwise for any public 
uses and purposes of a county, c^r any division thereof, shall pass to and 
vest in and be held in trust for the council of the county, subject to all 
debts and liabilities affectkig It, and shall be held by the county council 
for the same estate, interest, and purposes, and subject to the same 
covenants, conditions, and restrictions, for and subject to which that 
property is or would have been held if this Act had not passed, so far as 
those pSposes are not modified by this Act.^ 

The records of Quarter Sessions, however, remain in the 
custody of that court, and,» the Justices may retain any 
pictures, chattels, or property not held for the public purposes 
of the county. By the following section a County Council 

may from time to time, for the purpose of any of their powers and 
duties, including those which are to be executed through the standing 
joint-committee, acquire, purchase, or *take**on lease or exchange, any 
lands or any easements or rights over or in land, whether situate within 
or without the county, and may acquire, hire, erect, and furnish such 
halls, buildings, and offices as they may from time to time require, 
^whether within or without their county.^ 

Outwardly the organisation of county finance was closely 
assimilated to the municipal pattern, with such small variations 
only as the difference of the subject-matter demanded. Of 
these variations the most important consists, as we have already 
noticed,^ in the constitution of a statutory finance committee 

^ Local Government Act 1888, sec. 65 (2). 

Local Government Act 1888, sec. 64 (1). 

® Local Government Act 1888, sec. 65 '"(I). This section puts the County 
Council in a better position than a Borough Council under the corresponding 
section^of the Municipal Code. But it is modified by sub-section 2, already 
referred to. 

Chap, ii, pp. 25, 26. 
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with supreme control over all ’expenditure other than for 
police purposes — control summed up in the rule that an 
order for payment of any sum out of the county fund shall 
not be made except in pursuance of a resolution of the Council 
passed on the recommendation of the finance committee. The 
county fund, like the borough fund, is the 
financial reservoir into which all revenues flow 
and out of which all expenses are defrayed. All 
payments out of the fuild, except those made in pursuance of 
the specific requirement of an Act of Parliament, or of an 
order of a competent court, must be made by an order of the 
County Council, signed by three members of the finance 
committee present at the meeting of the Council and counter- 
signed by the clerk of the Council. ^ The same order liiay 
include several payments. All ’cheques made out in pursuance 
of an order must be countersigned by the clerk of the Council, 
or by a deputy approved by the Council. Finally, a powerful 
restraint on illegality is imjjosed by the provision that “ any 
such order may be removed into the High Court of Justice by 
writ of certiorari, and may be^ wholly or partly disallowed 
or confirmed on motion and hearing, with or without costs, 
according to the judgment and discretion of the court.’' ^ 

The old orders of Quarter Sessions were not subject to the 
review of the courts, and the change made by this clause 
constitutes a most important difference between the status of 
the new and that of the old county authority.^ 

The accounts of a county are kept like those of a borough. 
The nominal chief of the department is called the County 
Treasurer, one of the offices transferred from the • 

Justices to the County Council.^ He is usually accounts, 
a banker. In the larger counties a fixed salary ^ is allowed 
him, but he is usually expected to pay interest at not less than 

^ Local Government Act 1888, sec. 80. v* 

2 Of. Gneist, Self-Government, p. 375, and M.C.A. sec. 141. It will be 
remembered that the absence of any control over the rating and spending 
powers of Quarter Sessions was one of the principal objections raised by the 
advocates of reform. 

® Local Government Act 1888, sec. 3 (10). 

^ By the County Council of Lancashire £1000, with a further sum not 
exceeding £925 for payment of the salaries of his clerks. But in this ^ase the 
treasurer gives his whole time to the Council and no accountant is appointed. 
In West Suifolk the treasurer’s salary is only £65 per annum. 
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2 per cent for any average balance exceeding £1000 which 
the county keeps at his batfk. He is frequently bound to find 
security for £10,000. ‘"The passing of the accounts of and 
the discharge of the county treasurer ” is one of those duties 
previously exercised by Quarter Sessions which now devolves 
upon the County Council.^ All payments to and out of the 
county fund must be made to and by the county treasurer.^ 

In practice, however, the real official manager of the book- 
keeping department is often the accountant — an officer not 
specifically mentioned in the county code. He has to keep the 
accounts in the manner prescribed by the Local Government 
Board. In the smaller counties his salary is extremely low. 
The county accountant of West Suffolk, for example, receives 
only £100 per annum, ^ and finds security for £800. 

The annual budget is maHe up as follows: — Before the 
end of the financial year (31st March) the chief official of 
' ^ each department draws up for his committee 

estimate of his requirements for the coming 
year. This estima|ie is scrutinised and revised 
by the committee, and finally forwarded by the chairman of 
the committee to the finance committee for revision and 
recommendation to the Council. The following provision has 
been passed by the County Council of Nottinghamshire, the 
better to comply with the requirements of the statute : — 

In every case where a committee ^adop^t any resolution likely to 
materially increase their expenditure or reduce their revenue, they shall 
submit an estimate showing the effect of the proposal to the finance 
committee before it is discussed by the Council ^ 

iT'- 

When the finance committee has received all the estimates 
of the various committees, it is able to draw up an approximate 
estimate of the total receipts and expenditure of the County 
Council for the ensuing year. This preliminary budget is 
usually handed to each member of the County Council im- 
mediately before the meeting at which the annual financial 
statement is presented. It is usual to vote supplies for six 
months instead of for the whole^ year. A financial control 
remains, as we have seen, after the estimates are voted. On 

^ Local Government Act 1888, sec. 3 (3). 

2 Local Government Act 1888, sec. 80 (1). 

^ County Council of Nottinghamshire, Standing Order 21. 


CHAP. IV 


FINANCE OF COUNTY COUNCILS 


89 


the one hand, aU the committees have to present reports of 
their expenditure as well as of their administrative work at 
each quarterly meeting. On the other hand, every item of 
expenditure is checked by the finance committee with the 
double object of ensuring that it complies both with the law 
and with the budget. At the end of the financial year a 
correct abstract of the County CounciFs accounts has to be 
prepared, printed, and laid before the-»Local Government Board.^ 

From the outward '•organisation for the control of county 
expenditure, which bears,^s we have shown, a marked resem- 
blance to the system previously adopted by 
municipal boroughs, we pass to the revenue, and revenues, 
here we find that the county has special features to distinguish 
it from its municipal prototype,^ — features derived partly from 
the central position accorded t5 the county since 1888 in the 
scheme of local finance, partly to the special relations established 
between the imperial exchequer and county funds. 

In spite, however, of the changes made in 1888, the 
financial system of the county is still based on the county 
rate. Originally, there were many different charges or rates 
imposed by Quarter Sessions, but these were all consolidated 
in 1739 by an Act of George the Second,^ and at the same 
time the Poor Bate assessment was adopted for county 
purposes. The Act of 1739 provided for one assessment, but 

^ For such duties of the Finance Committee and the County Treasurer as are 
not prescribed by the statute reference must be made to the Standing Orders of 
County Councils, e.g. Lancashire Year-Book for 1899, pp. 97, 98, 102-104: ; 
West Suffolk Eandhook, p. 36 ; Isle of Wight Standing Order 75 ; Bedfordshire 
Standing Order 23, etc. The regulations as to the safe-keeping and use of the* 
Common Seal of the Council correspond with those already described in vol, i. 
pp. 383-384, on Municipal Boroughs. 

2 what follows, cf. Gneist, Self-Government^ paragraphs 17-18. Cannan, 
The History of Local Bates in England, pp. 109-111, in his chapter on “ The 
Assimilation of other Bates to the County Bate”; First, Second, and Final 
Beports of the Boyal Commission on Local Taxation in England and Wales, 
1899-1901. An important change in rating, law has been made by the Agri- 
cultural Bates Act 1896, which halved the rates on agricultural land. 

® 12 George IL c. 29. By various Acts of Henry VIII., Elizabeth, James L, 
Charles II., William III., and Anne^ Quarter Sessions were empowered to im- 
pose charges upon hundreds, v^pentakes, and other divisions of the county for 
bridges, gaols, the conveyance of vagabonds, the employment of prisoners, etc. 
Some of the rates consolidated were so small (fractions of a farthing in the 
pound) that they did not defray the cost of assessment and collection (see 
Cannan, pp. 109-110). 
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not for one apportionment; and it was not until 1815 that 
the traditional divisions af the county for the purpose of 
apportionment were abolished by 55 George III. e. 51 — an 
Act which might be described, on the analogy of modern 
London, as an Equalisation of Rates Act for Counties^ Apart 
from special Acts, the only remaining exception — ^if it can be 
called an exception — to the unification of county rates is the 
hundred rate, which may- still be levied for the purpose of 
certain main roads and bridges.^ The old hundred rate, to 
make good damage by riot, was abolished by the Act of 1888, 
which substitutes for it a police rate leviable in the district 
concerned. The county rate^- is still based on the poor rate, 
and its framework also remains almost unaltered 
punty rates. 1852 and 1866, which 

are still in force.^ Under th*^ second section of the County 
Rate Act of 1852 a committee — then, of Justices; since 
1888, pf the County Council — -is appointed for preparing or 
altering and amending a basis or standard for fair and 
equal county rates, to be founded and prepared rateably 
and equally, according to the full and fair annual value of 
the property rateable to the relief of the poor in every 
parish, township, borough, or place subject to the county 
rate. The County Rate Committee, as it is called, must be at 
least as numerous as the petty sessional divisions of the 
county, since each must have a representative on the com- 

^ Cf. the preamble and sec. 1; Whereas the laws now in force are 
found ineffectual for the correction of the disproportions which now exist, or 
which may, from time to time, take place in the assessments of county rates : 

it hereby enacted . . . that from and after the passing of this Act it shall 
be lawful for the Justices of the Peace of the several counties in that part of 
Great Britain called England, assembled at their General or Quarter Sessions 
* to order and direct a fair and equal county rate to he made for all the 
purposes to which the county stock or rate is now, or shall hereafter be, made 
liable . . . and for that purpose to assess and tax every palish, township, and 
other*place, whether parochial or extra-parochial, within the respective limits of 
their commission, rateably and equally, according to a certain pound rate (to be 
from time to time fixed and publicly declared by such Justices) of the fuE 
and fair annual value of the messuages, lands, tenements, and hereditaments, 
rateable to the relief of the poor therein.’’ 

® See Highways Act 18,78, sec. 20, and^ Local Government Act 1888, sec. 3 
(1), which transfers the making of the hundred rate from the Justices to the 
Countj^Couucil. 

® The County Bate Acts 1852 and 1860. Of. also the Local Government Act 
1888, sec. 3 (1), the Agricultural Rates Act 1896, and the Tithes Rating Act 1899. 
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mittee. The basis or standard ’(which regulates the propor- 
tions payable by each place), althwgh, as we have seen, it is 
prepared and revised from time to time by the County Eate 
Committee, is subject to confirmation by the County Council. 
The rate is levied by precepts addressed to the Gruardians, 
requiring them to pay to the county treasurer the sums due 
from each parish in their union, which sums again the 
Guardians get from the overseers in, the same way as sums for 
the relief of the poord 

Besides the county -rate and the unimportant hundred 
rate, a County Council (and not, as might have been supposed, 
the Standing Joint-Committee) » is authorised under the Act 
of 1888 to make, assess, and levy^ police •rate to defray that 
part of the expenses of county police which falls upon *t he 
county. The police rate is made on the same basis as the 
county rate, and appears on the same demand note, with 
such modifications of arrangement as are required by the 
differences in the area of the police county from that of the 
administrative county.^ 

The produce of rates levied by the County Council flows, 
as we have said, into the county fund, to which the Act pro- 
vides that all receipts, whether for general or special county 
purposes, shall be carried. The expression, general county 
purposes,” means all purposes declared so to be by law, and 
also all purposes the expenses of which are defrayed by general 
assessment of the whole area of the administrative county. 

Special county purposes, on the other hand, are defined as 
purposes '^from contribution to which any portion of the 
county for the time being is exempt,” and also include 
purposes involving an expenditure which is General 
restricted by law to a hundred, division, or other and special 
limited part of a county. The importance of ®xp®iises. 
this distinction is manifest. It is the correlative of the, dis- 
tinction already noticed between general and special rates, ^ 
and it causes a subdivision of the county fund into two 

^ Of. Local Government Act 1888, sec. 3 (1), and Macmorran’s note. 

^ See 3 and 4 Viet. c. 88, which provides for the raising of the police rate in 
detached portions of other (administrative) counties. Also see Maemorran’s 
note on Local Government Act 1888, sec. 3 (1). 

® The police rate and the hundred rate are the two special rates mentioned 
in the Act. 
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accounts— the general county account and the special county 
account.^ The two accounts must be carefully kept separate. 
If there is a deficiency in the general county account, then 
county contributions may be levied over the whole area and 
assessed on all the parishes ; if in the special county account, 
then contributions may be'' levied to meet the deficiency on 
any parishes in the county which are liable to contribute 
to expenditure on special county purposes. The distinction 
between general and special expendrture is shown in the 
precepts as well as in the accounts.^ « 

Besides the general county account and the special county 
account, there is another subdivision of the county fund, 
called the Exchequer Contribution Account. To that account, 
which has already been referred to in a chapter on Municipal 
Finance,^ are carried, as its name implies, the revenues derived 
by County Councils (and County Boroughs) from 
contribSioi the National Exchequer. The account was 
created by section 23 (1) of the Local Government 
Act of 1888;^ but the financial policy which then received 
so great a development had been initiated long before by Sir 
Eobert Peel. We have already described how a series of 
grants to local authorities, in aid of national or quasi-national 
services, grew up almost at haphazard under various 
statutes.^ The special merit claimed for Mr. Goschen’s 
proposals in 1888 was not that thpy would increase, but that 
they would simplify, the financial chaos, at least so far as the 

^ For tlie county fund and its subdivisions, see Local Government Act 1888, 
sec. 68. A number of items of expenditure are expressly declared to be general 
^y tbe Act, and further (sec. 68 (2) ), “all costs incurred by the County 
Council in the execution of their duties, which are not by law made special 
expenses, shall he general expenses. ” As a matter of practice, far more than 
two accounts or subdivisions of expenditure are usually kept. 

2 Local Government Act 1888, sec. 68 (4)-(7). 

® Vol. i. p. 372 sqq. 

^ S’he section referred to runs as follows : — “ All sums from time to time 
received by a County Council in respect of — 

{a) The duties on the local taxation licenses, whether collected by the 
Commissioners of Inland Revenue or by the County Council ; and 
(&) The probate duty grant, 

shall he paid to the county fund and carried to a separate account, in this Act 
referred to as the Exchequer Contribution Account,” 

® F6r a historical account of the origin and growth of State grants4n-aid of 
local taxation, see vol. i. p, 155 sqq, A general view of the grants from year to 
year will be found in the Annual Report of the Local Government Board. 
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finances of county authorities w^re concerned. !rhe idea was, 
no doubt, to substitute assigned revenues for grants4n-aid ; 
but, unfortunately, it was only half carried out. The revenues 
“ assigned ’’ were still levied and collected by the central 
government,^ so that, by the end of the nineteenth century, 
not only had the cardinal principle of Sir Eobert Peel — that 
grants -in -aid should only be made in return for services 
efficiently rendered — been lost sigh^ of, but the confusion of 
the accounts as between 4he county and the NTational Exchequers 
was as bad as ever ; and the inequality of the grants as 
between county and town was more glaring than at any 
previous period, owing to the operation of the Agricultural 
Eates Act and Clerical Tithes Acta^ 

The revenue which flows annually from the national 
exchequer into “ the exchequer contribution account ” of 
County (and County Borough) Councils comes from three 
distinct sources — 

1. All excise licenses referred to in the Act of 1888 as 

local taxation licenses, and specified in the First 

Schedule of the Act. The main part of this exSeque?^ 

revenue is derived from licenses for the sale contribution: 

/* 1 -r T f 1 - J.-L ^ J. 1 - !• License duties. 

of alcoholic liquors; but that there are many 
other kinds of licenses will be seen by a glance at the follow- 
ing list : — 

Licenses for the sale of ihtoxitiating liquor for consumption on the 
premises — - 

Eetailers of spirits (publicans), Eetailers of beer and wine. 

Eetailers of spirits, occasional Eetailers of cider. 

licenses. Eetailers of wine. ^ 

Eetailers of beer. Eetailers of wine, occasional 

Eetailers of beer, occasional licenses. 

licenses. Eetailers of sweets. 

Licenses for the sale of intoxicating liquor hj retail, by persons not 

licensed to deal therein, for consumption off the premises — 

Eetailers of beer. Eetailers of wina 

Eetailers of beer and wine. Eetailers of sweets. 

Eetailers of cider. Eetailers of table beer. 

Licenses to deal in game. ^ 

^ Sec. 20 (3) and (4) of the Local Government Act 1888 hare not been made 
use of. ^ 

® Of. the chapter on Municipal Finance, vol. i. p. 372 sqq.^ and the final 
reports of the Local Taxation Commission. 
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Licenses for — 

Beer dealers. ^ 

Spirit dealers. 

Sweets dealers. 

Wine dealers. 

EefresLinent housekeepers. 
Dogs. *■ 

Killing game. 

Guns. 

Appraisers. 

Auctioneers. 

Tobacco dealers. 


Carriages. 

[Trade carts.] 
Locomotives. 
[Horses and mules.] 
Horse dealers. 
Armorial bearings. 
Male servants. 
Hawkers. 

House agents. 
•E^awnbrokers. 

Plate dealers.^ 


Duties on the above licenses are collected by the officers 
of the Inland Eevenue, and ‘'are paid under regulations pre- 
scribed by the Treasury into the Bank of England to what is 
called the Local Taxatiorr Account. The amount collected in 
each county is certified by tfie Commissioners, and is then 
paid, under the direction of the Local Government Board, out 
of the Local Taxation Account to the Council of each county.^ 
The total yield of these license duties in 1888 was about 
£2,900,000. It has now grown^to about £3,500,000. 

2. Four-fifths of one halt of the proceeds of the probate 
duties, i,6. of the estate duties derived from personalty. The 
probate duties in 1888 were yielding about five and a half 
millions, and were, like the license duties, a growing revenue. 

The sums due are paid by the Commissioners of 
Inland Eevenue in the mfUnner prescribed by the 
Treasury to the Local Taxation Account, and out 
of that account to each County Council under the direction of 
the Local Government Board. So far, then, the machinery 
of '' the probate grant ’’ is identical with that of the excise 
licenses grant. But as the probate duties are not a local 
tax, a new basis of distribution had to be found. That 
ultimately adopted by the Government was the easiest and 
perhaps the least equitable. It was determined that the 
probate grant “shall, until Parliament otherwise determine, be 
distributed among the several counties in England and Wales 

^ See tke First Schedule of the Act M 1888. These are the licenses on 
which the duties payable are transferred to the County Council under section 
20, homl Government Act 1888. To this list should be added licenses for light 
locomotives under the Locomotives on Highways Act 1896, sec, 8. 

2 See Local Government Act 1888, sec. 20. 
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in proportion to the share which the Local Government Board 
certify to have been received ‘ duriijLg the financial year ending 
31st March 1888, out of the grants paid in that year from 
the Exchequer in aid of local rates/ To elevate the actual 
(and theoretically indefensible) distribution of State grants in 
1888 into a canon for succeeding years was a strange con- 
fession of financial ineptitude and a striking testimony to the 
tyranny exercised in England by established facts over the 
theories, systems, and pjrinciples of weak statesmen and watery 
parties. It remains to be explained why the probate grant 
was ^ four-fifths of half the yield of the probate duties/ The 
explanation is simple. Half tl|^e probate duty was assigned 
by Parliament in 1888 to the relief of local taxation in the 
United Kingdom. England and Wales received four-fifths of 
the grant because England, Scotland, and Ireland were believed 
at that time to be contributing 80, 11, and 9 per cent 
respectively of the whole public revenue. It may be added 
that in 1896 another sum was diverted into the Local 
Taxation Account from the remaining half of the probate duties 
in 1896. This sum, amounting for England to £1,330,000, 
was and continues to be paid to all spending authorities 
(including County Councils) in order to enable them without 
loss to assess agricultural land within their districts at one 
half only of its rateable value. The grant received by County 
Councils from the Local Taxation Account under the Agricul- 
tural Eates Act is considerable. The West Eiding County 
Council, for example, received in 1899 £12,300 in respect of 
its agricultural land.^ 

3, The third stream of revenue which runs into the Locah 
Taxation Account, and thence into the Exchequer Contribution 
Account of County Councils, was set flowing by Mr. Goschen 
in 1890, when he imposed^ the beer and spirit surtaxes — ^an 
additional threepence per barrel on beer and six- 
pence per gallon on spirits — for the further relief 
of local taxation. These surtaxes or additional 
duties were calculated to yield £1,304,000 annually, and 
England received as before four -fifths of the grant, i.e, 
£1,043,000, of which £300,000 was allocated to police super- 

^ "West Riding, Abstract of Accounts for 1899, p. 1. 

2 Customs and Inland Revenue Act 1890, 53 Viet. c. 8. 
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annuation (partly to counties and partly to boroughs), and 
£743,000 ^ in relief of rat^, or for technical instruction.- 
The complications resulting from the existing financial 
system will best appear in a concrete illustration 
gran^finlid police grants, which will be given in a 

later chapter ctn the work of the Home Office. 

It is to be remembered that one of the results of the 
creation of County Councils and of the substitution of assigned 
revenues for the old grants-in-aid was ^lat the County Council 
became not only a receiver but a distributor of grants-in-aid to 
the various local authorities within the county. A large 
number of these payments to ^Guardians in respect of Poor Law 
schools, to sanitary authorities in respect of medical salaries, 
to mon-county boroughs in respect of police, etc., are specified 
Application of Act* of 1888 as sums in substitution 

exchequer for grants out of the Exchequer which the 

contributions. Qouncil of each county is required to pay out 

of the county fund and charge on the exchequer contribu- 
tion account.^ The sums for thei time being standing to the 
Exchequer Contribution AccourA are to be applied in the 
following order : — • 

(1) In paying the costs incurred in respect thereof, or otherwise 

chargeable thereon ; and 

(2) In payment of the sums required by this Act to be paid by the 

County Council in substitution for local grants ; and 

(3) In payment of the grant required by* this Act to be made by the 

County Council in respect of costs of union officers ; and 

^ £924,000 in 1900, of which £863,000 was applied to educational purposes. 

2 See Local Taxation Customs and Excise Act 1890, 53 and 54 Yict c. 60, 
sec. 1. The advocates of education maintain — and their contention is strictly 
in accord with the principle laid down by Sir Eobert Peel — that no alternative 
should have been admitted, but the whole sum devoted to technical education. 
All the more progressive County Councils adopted this course. The grant is 
popularly called “whisky money.” Under the Education Act 1902, sec. 2, the 
Couivjby Council and other “local education authorities” are bound to apply 
“all or as much as they deem necessary” of this money for the promotion of 
education other than elementary; and “ to carry forward for the like purpose 
any balance thereof which may remain unexpended.” 

® Local Government Act 1888, secs. 24, 25. The provisions of these sections 
are necessarily somewhat complicated by ^the fact that for some of the grants 
certificates were and are required. Thus, if the Home Secretary withheld his 
certifidsate of efficiency, the County Council would withhold its grant, and transfer 
the amount from the Exchequer Contribution Account to the General County 
Account to be applied to general county purposes. 
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(4) In repaying to tlie general county account of tLe county fund the 
costs on account of general county purposes, for wLicli the 
whole of the area of the county ^ liable to be assessed to county 
contributions (sec. 23 (2)). 

For the purposes of the Local Government Act of 1888 a 
county borough is an administrative county of itself/ audit 
was therefore necessary to provide for an adjustment of finan- 
cial relations between counties and county boroughs. For this 
purpose the principle to be observed was, " that the county is 
not to be placed in any"* worse financial position by reason of 
the boroughs therein being constituted county boroughs, and 
that a county borough is not to be placed in a ^ 
worse financial position than it would have been ^menrbet^eS^' 
if it had remained part of the courity, and had counties and 
shared in the division of the sums received by a borongi;^. 
county in respect of the license* duties and the probate duty 
grant.” The same section provides that the adjustment of 
financial relations between counties and county boroughs (which 
was necessary in order that the assigned revenues might be 
divided between the Excheqi^er Contribution Accounts of a 
County Council and of a County^ Borough Council) should be 
made by agreement between the Councils, or in default of that 
by commissioners appointed under the Act. There is an 
ambiguous provision that in such adjustment regard shall be 
had to the existing property debts and liabilities (if any) 
connected with the financial relations of the county and 
borough,” and this unfortunately has been interpreted by the 
Courts to mean that allowance is to be made for the loss of con- 
tributions to the county rate resulting from the separation of 
a borough from the county.^ The adjustment was to provide 
for future as well as existing expenses. If, however, at any time 
after the end of five years from the date of an agreement either 
party can satisfy the Local Government Board that the adjust- 
ment has become inequitable, and that a new adjustment ^an 
.not be agreed upon, then the Board has to appoint an arbitrator 
to make a new adjustment, which again may be altered in the 
same way after the end of another period of five years.® 

^ Sec. 31. 

2 gee sec. 32. These provisions are still operative whenever a borough 
becomes a county borough. 

3 Sec. 32(6). 
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A county borough, then, cannot in any sense be said to 
belong to the same taxablp area as the county in which it lies. 
If the county borough has no Commission of Assize or 
Recorder, it contributes to the cost of county Assizes and 
county Quarter Sessions. But its revenues are perfectly in- 
dependent of the county. « It has its own rates and its own 
exchequer contribution account, which is appropriated, like 
that of a County Council, to various purposes. In the words 
of the Act, “ the mayor, aldermen, and^ burgesses of each county 
borough shall ... be entitled to receive the like sums out of 
the Local Taxation Account, and be bound to make the like 
payments in substitution for local grants and the like grants in 
respect of the costs of th^ officers of unions and of district 
sqhools, as in the case of a county council, so far as the circum- 
stances make such payments applicable.” Any surplus remain- 
ing over in the exchequer contribution account of a county 
borough, after payment of the grant to union officers, is to be 
carried to the borough fund or applied in aid of some rate 
leviable over the whole of the borough.^ 

^ Sec. 34. The disposal of this surplus is very much simpler than that of a 
corresponding surplus in the excheq[uer contribution account of a County 
Council, sec. 23 (2)-(7). There the first charge on the surplus is a payment to 
each Quarter Sessions borough which is exempt from contributing to any special 
county purpose ; but these elaborate provisions are of little practical import- 
ance, because after the payment of the grants the general county account almost 
of necessity shows not a surplus but a defieiei?cy, which has to be met out of 
a county rate. As a good example of County Council finance we may take 
a summary of the income and expenditure of the County Council of the West 
Eiding of Yorkshire, which appears in the Official Abstract of Accounts (Wake- 
field, 1899). It is distinguished by its minute classification of accounts. First 
there is the general county account, including both property and income ; 
then follow details of its most important division — the Excheq^uer Contribution 
Account. Next come the special accounts divided into their chief departments 
—Weights and Measures, Sale of Food and Drugs, Diseases of Animals Acts 
Accounts ; then the account for bridges arranged by wapentakes (as the 
hundreds are termed in Yorkshire), with the special rate levied for that purpose 
on tke revenue side of the page. The police accounts follow, classified according 
to the police districts (and the headquarters) into which the police area is 
divided. On the revenue side is the State grant-in-aid, the police rate levied 
separately in each district, and the income arising from penalties, fines, etc. 
Another special item is the police pension fund, with the revenue provided for 
this purpose by the Act of 1890. This business-like budget suffers from one very 
remarkable omission. The compiler has not taken the trouble to add up the 
totals of the general County account, the special county accounts, and the police 
account. So that a generah table of the income and expenditure is wanting. 
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There was, until 1903, one portion of the exchequer con- 
tribution account which had not been appropriated by Parlia- 
ment to specific purposes — the Act, which assigned the beer and 
spirit surtaxes to local authorities, having expressly provided 
that County and County Borough Councils may apply those 
revenues to the general purposes of county or municipal 
government, although they were supposed to spend at least 
a part of “the beer and whisky money” upon technical 
education. The Education Act of 1902, however, made the 
application of this money to^ higher education compulsory.^ 

The creation of this large system of assigned revenues 
with the county authority as distributing medium has natu- 
rally had a profound effect upon local gnance. Large as 
are the amounts contributed by the State, the county rate 
remains a very important source of revenue ; nor is it likely, 
unless a change comes over the financial policy of the country, 
that the expenditure of County Councils will fail to keep 
pace with the growth of assigned revenues. Thus it is 
expected that the Educati(|n Act of 1902 will swell the 
county rate as well as the grants-in-aid. Meanwhile, too 
little attention has been paid to the dangers which are 
likely to arise if electors cease to be ratepayers. It is 
necessary also to bear in mind that in giving the County 
Council the duty of distribution Parliament has not given it 
the duty of control. Jn passing on the grants to boroughs, 
poor law authorities, and district councils the County Council 
is a mere instrument of the Treasury — a mere distributor 
of money without any power of varying its application. 
The reason, however, is not recondite. The Legislature con-# 
siders that most of the branches of administration which 
receive subventions are of a national rather than a local 
character, and should therefore be subject to national rather 
than local control. 

We now pass to the last department of County Council 
finance — its borrowing powers; and here the Legislature 
shows an even stronger tendency to restrict Borrowing powers 
local autonomy than in the, case of municipal of County 
loans. By section 69 of the Act of 1888 a Councils, 
County Council may borrow, but only with the consent ol the 

^ See note, p. 96. 


100 ENGLISH LOCAL GOYEENMENT part ii 

Local Government Board, and only such sums as may be 
required for the following J^.urposes : — 

1. For consolidating the debts of the county ; 

2. For purchasing any land or building any building which the 

Council are authorised by any Act to purchase or build ; 

3. For any permanent work Or other thing which the County Council 

are authorised to execute or do, and the cost of which ought, 
in the opinion of the Local Government Board, to be spread 
over a term of years ; and 

4. For making advances (which they are diereby authorised to make) 

to any persons or bodies of persons, corporate or unincorporate, 
in aid of the emigration or colonisation of inhabitants of the 
county, with a guarantee for repayment of such advances from 
any local authority in the county, or the government of any 
colony; and ^ 

r 5. For any purpose for which Quarter Sessions or the County Council 
are authorised by any Act to borrow^ 

A County Council cannot obtain other borrowing powers 
from Parliament, because, as we have seen, it cannot promote 
a private Bill Before giving its consent to a County Council 
loan the Local Government Board’ is required to “take into con- 
sideration any representation made by any ratepayer or owner 
of property rated to the county fund.” But if the total 
debt of the County Council (after deducting the amount of 
any sinking fund) exceeds, or — ^if the proposed loan is raised 
— -will exceed, one tenth of the annual rateable value of the 
county, then the mere consent qf the Board is insufidcient. 
It is necessary for the County Council to get a provisional 
order made by the Local Government Board and confirmed 
by Parliament. Thus the borrowing powers of a County 
Council are more severely limited than those of a Borough 
Council. Loans under section 69 of the Act of 1888 (above 
summarised) are to be repaid within such period, not exceed- 
ing thirty years, as the County Council, with the consent of 
th% Local Government Board, may determine. And this policy 
is continued by the Legislature in the Education Act 1902. 
As regards the form of these loans, County Councils have 
plenty of choice. The money may be raised either by one 
loan or by several, by stock issued under the Act of 1888, by 
debentures or annuity certificates under the Local Loans Act 

^ O'. For the purchase of allotments, the creation of small holdings, or the 

building of cottages. 
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of 1875, or finally, “if special reasons exist for so borrowing,” 
by mortgage under the Public HWlth Act 1875, secs. 236 
and 237.^ 

Besides its control over loans, the Local Government 
Board also exercises a searching control over 
the ordinary expenditure of County Councils other control 
through its officers, the district auditors, whose 
duty it is to revise and check the accounts of 
all local authorities ex(!Jept Borough Councils. 

In the words of the Act — 

The accounts of a county council, and of the county treasurer and 
officers of such council, shall be audited by the district auditors appointed 
by the Local Government Board in like manner as accounts of an urban 
authority and their officers under sections 247 and 250 of the Public 
Health Act 1875, and those sections and all ‘enactments amending them 
or applying to audit by district auditors, including the enactments 
imposing penalties and providing for the recovery of sums, shall apply 
in like manner as if, so far as they relate to an audit of the accounts of 
an urban authority and the officers of such authority, they were herein 
re-enacted with the necessary mollifications ; and accordingly all ratepayers 
and owners of property in the bounty shall have the like rights, and 
there shall be the same appeal as the case of such audit; provided 
that the First Schedule to the District Auditors’ Act 1879 shall be 
modified in manner described in the Second Schedule to this Act.^ 

The above section establishes an independent supervision, 
(from which municipal councils are free, except as regards 
their expenditure oii education) over the receipts and 
expenditure of County Councils. A central audit — that is 
to say, a revision of local expenditure by a central board, 
which was first applied to poor law authorities, then to 
sanitary authorities — was thus extended to county govern- 
ment, and the objection so often and justly levelled against 
the administration of Quarter Sessions of immunity from 
financial control was satisfactorily removed. A more com- 
plete account of this institution will be given in a ^later 

^ Cf. Local Government Act 1888, sec. 69 (8) ; cf. (9) and (10) for other 
regulations, and also the Orders in Council, 26th Sept. 1891, and 3rd August 
1897, which are set out in Macmorran and Dill, p. 763 sqq. 

2 Local Government Act 1888,**sec. 71 (3). The work of the auditors is 
facilitated by sec. 71 (1). “The accounts of the receipts and expenditure of 
Oounty Councils shall be made up to the end of each local financial year as 
defined by this Act (sec. 73), and be in the form for the time being prescribed 
by the Local Government Board,” 
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chapter on Urban District^ Councils.^ Our purpose here is 
to emphasise the theoretical and practical importance of a 
change which subjects the budgets of countj government 
to the revision and adjudication of a central authority. The 
control of expenditure and ^the control of loans enable the 
Local Government Board to play an active and decisive, 
though indirect, part in many questions of county govern- 
ment. But practically, although in counties the powers of 
the Board are so much greater than in boroughs, the same 
passive policy of non-intervention is pursued. The audit, no 
doubt, is a real check upon loose expenditure, but it has 
scarcely ever been used as ^ lever for interfering in local 
administration. That the Board should take a direct part in 
county government is inconceivable. It was not contemplated 
by the Legislature, and even those powers which might be 
stretched to cover direct central administration do not really 
endanger local autonomy, — so strongly adverse is popular 
sentiment to anything that bears a semblance of bureaucracy, 
and so susceptible are ministerial departments to public opinion. 
The reason for having local p,ccounts audited by the Local 
Government Board was, that the need for a supervision 
independent of all local influences was strongly felt, and it 
happened that an independent supervision could be best and 
most economically secured through the Local Government 
Board. Both the audit and the cOnseilt ” clauses were framed, 
not to extend departmental rule, but to give financial safeguards 
to the ratepayers of the county that their representatives will 
spend their money according to law and with a due regard 
fo the interests of their constituents. Central control over 
county and district councils does not mean that the central 
board is empowered to introduce new ideas of its own into 
local administration. The operations of the Local Govern- 
ment^ Board are strictly limited, and are only an indirect and 
secondary element in the work of local government. The 
English principle that certain laws should be administered 
by representatives of the people in each locality, acting 
independently of any central cdntrol other than that of 
Parliajnent, has been recognised for centuries and still bears 

^ E, 139 and p. 267 sqg[, on the history of the Local Government 
Board’s Audit. 
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sway. Only there has been a change of form necessitated 
by the great increase in the powers and duties of all local 
authorities. To the direct Parliamentary control there has 
been added a supplementary or alternative control of minis- 
terial departments responsible to^ Parliament. When the 
municipalities were reformed departmental control was still 
in its infancy. Fifty years later it had been so improved and 
developed that it naturally impressed itself more firmly upon 
the reformation of county government. But the government 
of counties by County Councils, in spite of its financial 
subordination to a central board, is nevertheless a genuine 
form of self-government in the trtle sense of the word. 
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CHAPTEE V 

THE BELATIONS OF COUNTY BOROUGHS AND OTHER MUNI- 
CIPALITIES TO THE IkDMINISTRATIVE COUNTY^ 

r 

<4 

No description of County Councils would be complete which 
left out the administrative connection between counties and 
boroughs. That connection, always important, was brought 
into marked relief by the legislation of 1888 which created 
county boroughs ” After the reform of municipal government 
in 1835 many administrative functions were from time to 
time assigned by Parliament to local authorities. Those 
authorities were various. But, generally speaking, the new 
work was performed in towns by the Borough Council, and in 
counties, for want of any satisfactory organ of administration, 
by the Justices. While, however, in some respects their 
administrative separation was being '^emphasised, the county 
benches and the councils of boroughs, more especially of small 
boroughs, were being drawn together by financial ties. It 
was not deemed wise to entrust the very small municipalities 
'"with the management of their own police, and that function 
was therefore, as we have previously explained, assigned to 
the county Justices, the small boroughs being treated for 
police purposes as part of the county. Por other undertakings, 
such as the erection of hospitals and asylums, co-operation 
between County and Borough Councils was obviously in many 
cases desirable, and they were therefore empowered to combine 
freely in contributions to, and joint management of, certain 
common undertakings. For oth^r purposes, such as the regu- 

^ (S'. Local Government Act 1888, secs. 5, 31-39 ; WrigRt and HobRouse, p. 
24 ; Blake Odgers, pp. 95-102. Cf. vol. i. pp. 372-417, on tRe organisation of 
finance and justice in municipal boroTigbs. 

■ ■ 104 ^ 
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lation and sanitary supervision of^ rivers and streams, county 
and municipal authorities were compelled, and not merely 
permitted, by law to act together. Thus, while on the one 
hand the Municipal Corporations Act of 1835 had sensibly 
relaxed the traditional ties between counties and 
boroughs, subsequent legislation established new 
connections and gradually created a new problem 
requiring statutory solution. That .problem finally confronted 
the reformers of county government in 1888. They had to 
decide how far, if at all, the new county authority should be 
made the superior of other local bodies, and in particular of 
Borough Councils. In the debates of 1888 two points of view 
were represented — first, that of the corporations, jealous of any 
interference and eager to resent any* eucroachment upon their 
municipal autonomy; second,' that of the counties, whose 
champions were anxious that the richest portions of the 
county area should not be exempted from contributing to the 
new county authority. The original plan of the ministry 
inclined to the second view, ^nd would have given the County 
Council a superior administratiye jurisdiction over the whole 
county. On the whole, however, as we shall see, the victory 
lay with the advocates of municipal autonomy. 

Let us now look at the problem as it presented itself to 
the framers of the Act of 1888. Two broad methods of reform 
seemed practicable. To take the first would have been to 
please the county party by subordinating all boroughs within 
the administrative county, except the very large ones, to the 
County Council. The second was to yield to municipal 
opinion and exclude all boroughs of moderate size from the 
administrative county. At the outset the Government adopted 
the first plan, and proposed to include all boroughs of less 
than 100,000 inhabitants in the new administrative county. 
Parliament, however, preferred the second, and reduced- the 
population limit to 50,000. Consequently, all boroughs of 
more than 50,000 inhabitants, and one or two of historical 
pretensions with an even smaller population, were recognised 
as county boroughs, and exdJmpted from the administration of 
the County Council. But while excluding all borough^ of a 
large or moderate size from the authority of the county, 
Parliament at the same time placed the smaller boroughs, 
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whose autonomy had beei>‘ recognised in 1835 rather on 
historical than on administrative grounds, more definitely 
within the sphere of county government. Thus a double step 
was taken in the process of reorganising and unifying the 
local administration of municipal and county areas — a step the 
importance of which will be plainer when its consequences 
have been developed by future legislation to their logical 
conclusions. 


The Act of 1888 has left three main classes of municipal 
organisation — 

ofboroifghr Municipalities of more than 50,000 in- 

habitants, denonSiinated '' county boroughs.” ^ 

2. Municipalities of from 50,000 to 10,000 inhabitants. 

"3. Municipalities otless than 10,000 inhabitants. 

With certain small exceptions, to be noticed later, the 
Municipal Code of 1882, and therefore the inner organisation 
of all these towns, was left untouched by the Act of 1888. 
Every municipality — small and great — is still governed by 
mayor, aldermen, and councillors in accordance with the 
provisions of the Municipal ^Code, and scarcely any change 
made in the powers of borough magistrates. What the Act 
did was to alter in a variety of particulars the functions or 
province of the Borough Council in each of the three classes. 
Let us deal with each class separately — 

1. The county boroughs. — Silice the Act of 1888 the 
councils of county boroughs have had the rights and duties of 
County Councils. In. the language of the Act 
bor^ug^sf each county borough is, “ for the purposes of this 
Act, an administrative county of itself.” ^ The 
new county functions are added to the old municipal functions. 
The new province of a county authority has been joined to the 


A town does not become a county borough automatically on attaining a 
popufation of 60,000, but may be constituted a county borough by order of the 
Local Government Board; see Local Government Act 1888, see. 52. At the 
census of 1901 there were sixty-seven county boroughs, ten of which had then 
a population of less than 50,000 — ^Bath, Bournemouth, Canterbury, Chester, 
Dudley, Exeter, Gloucester, Lincoln, Oxford, and Worcester. All had sepai*ate 
commissions of the peace, and forty-eight had their own Courts of Quarter 
Sessioi^s, cf. vol. i. p. 407 

2 Local Government Act 1888, sec. 3. But for all other purposes a county 
borough shall continue part of the county (if any) in which it is situate at 
the passing of these Acts.’* 
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old province of a municipal authoifty. Not that the trans- 
ference of “ the administrative business of the Justices of the 
Peace made much difference to county boroughs, for the 
powers transferred under that expression were for the most 
part already exercised by the Town Qouncil under the municipal 
and sanitary codes, or under local Acts, the most important 
exception being the licensing of theatres, ballrooms, pawnshops, 
etc. The repair of county bridges and their approaches was 
also transferred from Quarter Sessions to the county borough 
councils,^ and also the appointment of coroners where the 
county borough formed a complete coroner’s district in itself.® 
An important addition to thfe^ general powers of county 
borough councils was made two years later by the Local 
Taxation (Customs and Excise) Act’ 1890, which set thein 
up by the side of County Councils as distributors of the 
‘‘whisky” money. ^ In so doing Parliament only recognised 
a status which had already in many cases been earned by 
praiseworthy activity imder private Acts. But 


the financial aids granted ouu of the beer and 


Education, 
railways, and 
asylums. 


spirit surtaxes have given a g;reat stiJnulus 
to technical education. The large towns usually act for them- 
selves ; the smaller ones more often combine with one another 
or with the County Council. In 1902, by the Education Act 
of that year, which abolished School Boards, the councils of 
county boroughs, as welT as bf counties, were made the local 
authority for all educational purposes. Under the Light 
Bail ways Act of 1896 the councils of county boroughs as 
well as of counties are “ authorities,” and the powers conferred 
were speedily made use of, for in 1898 four towns applied'' 
for orders to make light railways under the Act. Each 
county borough is “ liable for the maintenance of pauper 
lunatics in like manner as any other county ” ; ® but until and 
unless some other arrangement is come to, the county borough 
continues to contribute on the same terms as before to any 
county lunatic asylum, with power, however, to appoint 
members to the visiting committee of any such asylum. The 
financial position of county ’boroughs has already been ex- 
plained at considerable length in a previous chapter.® 'JJhey 

A Sec. 34 (1) (c). 2Sec.34(2). » Sec. 34 (4). Of. p. 232 

® Local Government Act 1888, sec. 32 (3) {d), ® See vol. i. p. 372 
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are, as we have seen, coi^pletely relieved from county rates ; 
they are no longer a fiscal subdivision of the county. But 
they are still liable, at least those which are not counties in 
themselves, under adjustments and agreements of infinite 
variety, to contribute to the county fund for a number of 
common purposes contemplated by Parliament and authorised 
under public or private Acts. At the same time considerable, 
though by no means proportionate additions have been made 
to their funds from the assigned ta5ces of 1888 and 1890, 
which flow from the local taxation account into the exchequer 
contribution accounts of county boroughs. So much for the 
first or county class of boroughs. 

We now turm to non-county boroughs, which have already 
received separate treaj^ment in chapters on the Municipal Code; 
we have only to consider hele how they have been affected 
by the creation of County Councils and by the application 
of the Act of 1888. The second class of municipalities con- 
sists of — 

2. Boroughs other than couffty boroughs with a population 
of upwards of 10,0 CKO. — This class is again subdivided into — 
(a) Those with a separate Court of Quarter Sessions ; 

(&) Those with a separate Commission of the Peace but 
no Quarter Sessions ; 

(c) Those with neither. 

The principle of the Act of d88B is that all non-county 
boroughs, whatever their population or dignity, shall form 
part of the county for the purposes of the Act 
torongTs*XmoL 1888, and that their parishes shall, “subject 
exemptions hereinafter mentioned, be 
liable to be assessed to county contributions in 
like manner as the rest of the county.” ^ We have therefore 
only to find out, as regards the second and third classes of 
boroughs, with their subdivisions, what “the exemptions 
hereinafter mentioned are,” and how far they preserve the 
autonomy of the borough or exclude the administration of 
the county authority. 

As regards 2 (a ) — 

above principle applies to Quarter Sessions boroughs of more than 
10,000 inhabitants not being county boroughs, i.e. to non-county boroughs of 
the highest class, and therefore a fortiori to all non-county boroughs. 
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Quarter Sessions boroughs are|not liable to’ be assessed 
by the County Councils to county Contributions to wards the 
cost of county Quarter Sessions if they were exempt from 
such contribution before the Act of 1888. But this exemp- 
tion does not extend to^ any costs incurred in respect of any 
functions, previously exercised by Justices of the borough, 
which were transferred by the Act of 1888 to the County 
Council, nor to any costs of, or incidental to, the assizes of the 
county. Further, the main roads within these boroughs are 
a formal part of the county, and are to be maintained out of 
the county fund ; and the expenditure upon them is a general 
county purpose, for which the parishes of the borough may 
be assessed to county contributions.* Nevertheless, the borough 
is to be deemed an urban sanitary authority 
within the meaning of the Highways* afld Loco- 
motives Act 1878, and may continue to repair 
and maintain any main road, and has power to make bye- 
laws for main roads as well as other roads within the borough; 
though if any difference is made by such bye-laws between 
any main road and any other road, such ^bye-laws require the 
approval of the County Council! It would of course be an 
advantage to a borough to throw the expenses of maintaining 
its roads upon the whole county; and the Borough Council 
was allowed, within two years after the passing of the Act of 
1888, to apply to the ^County Council to declare any roads 
within the borough to be main roads. If the County Council 
refused (preferring, as it well might, to relinquish an almost 
nominal power which would involve a real financial loss to 
the county ratepayers), the Borough Council might appeal 
to the Local Government Board. Lastly, county councillors 
are elected for boroughs of this class, but they may not act 
or vote on the County Council upon matters involving 
expenditure to which their constituents are not liable to con- 
tribute equally with the rest of the county ratepayers.^ 

It should be observed, however, that any grant of a Court 
of Quarter Sessions made to a non-county borough after 1888 
is not to affect the powers, (|uties, or liabilities of the County 
Council within the area of the borough, nor to exempt the 

^ The above summary is taken from sec. 35 of the Act of 1888, where 
the status of this class of boroughs is set out at great length. 
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borough from any assessi lent to county contributions. For 
the second subdivision of the second class there is no special 
provision made by the Act of 1888. But section 36 applied 
to both, 2 (a) and 2 (6), i.e, to a non-county borough with 
a separate Commission of the Peace, whether it is a Quarter 
Sessions borough or not.^ 'As regards these boroughs — 


(1) Subject to the provisions of this Act, all such powers, duties, and 

liabilities of the Cpurt of Quai’ter Sessions or Justices of the 
borough, as in the case of the ci&unty are by this Act trans- 
ferred to the County Council, shall cease, and the County 
Council shall have those powers, duties, and liabilities within 
the area of the borough in like manner as in the rest of the 
county. 

(2) Provided that such powers, duties, or liabilities, so far as they 

, are under the Acts relating to pauper lunatics, shall, save as 

otherwise provided by tlp& Act, be transferred to the council 
of the borough and not to the County Council ; and the pro- 
visions of this Act with respect to the transfer to a County 
Council shall apply, with the necessary modifications, to such 
transfer to the council of the borough. 

The third subdivision (c) df the second class, — namely, 
boroughs of more fhan 10,-000 inhabitants, with neither a 
Borough Bench nor a separate Court of Quarter Sessions, — are 
all “ local education authorities ” for purposes of elementary 
education under the Education Act 1902. They are not 
specifically referred to in the County Councils Act. Their 
status, however, may be roughly indicated by observing 
that their self-government under the municipal and public 
health codes is practically unimpaired, though they are 
^formally placed within the administrative area and authority 
of the County Council. It may be accurately ascertained, on 
the one hand, by deducting the privileges granted to the two 
superior subdivisions of the second class, and on the other 
hand by remembering that their population saves them from 
tlie'' fate of the smaller boroughs of the third class, upon 
whose autonomy the County Councils have made substantial 
inroads, while at' the same time they enjoy all the privileges 
accorded to these smaller boroughs. To this third class of 
smaller boroughs we now advert.'' 

^ We believe that in fact all Quarter Sessions boroughs have separate 
Oommissions of the Peace. 
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3, Boroughs with a popularfion of less ^ than 10,000 
inhabitants, according to the ccjasus of 1881 — (a) with a 
separate Court of Quarter Sessions; (h) without a separate 
Court of Quarter Sessions. 

First of all, the Legislature has deprived this whole class 
of smaller boroughs of the power to raise and maintain a 
separate police force. In 1888 one of these boroughs of less 
boroughs had a separate force consisting of than 10,000 
one constable.^ NTow^they are al! policed by ^habitants, 
the statutory Joint -Committee of County Councillors and 
County Justices, and the Watch Committee, being left with 
nothing to do, disappears. The County Council also supersedes 
the Borough Council as the authority for appointing analysts 
under the Sale of Food and Drugs Acts, and for the execution 
of the Acts relating to contagious ^ di-seases ^ and destructive 
insects, weights and measures, gas meters and explosives. 

The first subdivision of the third class consists of Quarter 
Sessions boroughs which had a population of less than 10,000 
at the census of 1881. Before 1888 these boroughs enjoyed 
certain powers as regards pauper lunatic asylums, coroners, 
the appointment of analysts, reformatory and industrial schools, 
and fish conservancy. These powers are transferred to the 
County Councils. But the transfers are 

(1) Subject to tbe provisions of the Act for the protection of existing 
ojB&cers and the continuance of e^fisting contracts ; and 

(2) Do not, save as respects the coroners, affect the powers, duties, and 
liabilities of the council of the borough under the Municipal Corpora- 
tions Act 1882.3 

For highway purposes these boroughs are urban sanitary 
districts. They may apply, like the larger 
boroughs, for a declaration that roads within onn^pendeut 
the borough are main roads, and so maintain- justice in 
able at the expense of the county. Boroughs 
of this class are worse off financially if they possess Quarter 

^ Wright and Hobhouse, p. 25, No new borough with less than 20,000 
inhabitants has been allowed a separate police force since 1877. 

2 Under the Diseases of Animals Act 1894, the local authorities to execute 
the Act are Borough Councils in boroughs of more than 10,000 inhabitants and 
County Councils (57 and 58 Viet. c. 57, sec. 3, read with the Local Government 
Act 1888, sec. 39). 

3 Local Government Act 1888, sec. 38. 
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Sessions and & Borough Beiph than if they do not, as will be 
clear from the following provision : — 

The area of the horoagh shall for the purposes of the above-mentioned 
Acts, and all other administrative purposes of the county council, be 
included in the county, as if the borough had not a separate court 
of quarter sessions, and accordingly shall be subject to the authority 
of the county council and the county coroners, and may be annexed 
by the county council to a coroner’s district of the county, and 
the parishes in the borough shall be liable to be assessed to all county 
contributions.^ ^ 

Thus a borough of less than 10,000 inhabitants, with both 
a Borough Bench audits own Court of Quarter Sessions, must 
pay its own recorder, clerk of ""the peace, clerk to the borough 
Justices, etc., and also contribute to the expenses of county 
justice. The object of^tkis intentional unfairness is to drive 
these small Borough Councils to petition the Crown to revoke 
by order in council the grant of a borough court of Quarter 
Sessions, and by letters -patent to revoke the grant of a 
commission of the peace. In short, the object of the Act is to 
reduce all boroughs of less than 10,000 inhabitants to the 
status of urban district coiyacils, leaving them only their 
mayor and aldermen, their independence of a central audit, 
and some slight superiority of constitutional dignity. 

By the Local Government Act of 1894, however, some 
compensation was made to the smaller boroughs for the loss of 
power which they had suffered by the Act of 1888. In spite 
of the transference of administrative business from Justices of 
the Peace acting in and out of Quarter Sessions, a good deal of 
administrative work remained untransferred which, for various 
reasons, had been transacted by Justices under 
to^sTdibo^DugL forms. Until 1894, for example, the 

^ 011894 ^^ licensing of gang masters, the grant of pawn- 
brokers* certificates, the licensing of dealers in 
g^-o, the grant of licenses for passage brokers and emigrant 
runners, the power to abolish fairs or alter fair days, and the 
execution of the Acts relating to petroleum and the protection 
of infant life, were all functions exercised by Justices of the 
Peace out of Quarter Sessions, and all these were transferred 
by section 27 of the Act of 1894 to borough and district 

^ Local Govermnent Act 1888, sec. 38 (5). 
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councils irrespective of their poprlation or dighity. At the 
same time the licensing of knackers’ yards, a function pre- 
viously exercised by Quarter Sessions, was transferred to all 
borough and district councils. The most important, however, 
of all licensing functions still remains in the hands of the 
magistrates — the grant and renewal of licenses for the sale 
of alcoholic liquors ; and this anomaly, as we have observed, 
is aggravated in the case of Quarter Sessions boroughs, 
whether county boroug|is or not, by the provision that all 
appeals from the decisions of the borough bench must go, 
not to the borough Recorder, but to the Quarter Sessions for 
the county. 

We have now examined th^ administrative relations 
between boroughs and counties with sufficient minuteness^ to 
show that they cannot be expressed by'^any simple formula or 
definite principle. This broad distinction stands, however, 
between county boroughs and non -county boroughs, — that 
whereas the former are excepted from, the latter are included 
in, the administrative county. County boroughs Difficulty of 
and County Councils are equivalent units in the generaiismg on 
English system of local government. Non- between counties 
county boroughs are ranged, as we have seen, in boroughs, 
various degrees of subordination to the council of the adminis- 
trative county of which they form a part. The larger ones 
practically preserve thek municipal autonomy in spite of a 
formal and theoretical subordination; the smaller ones are 
reduced to a position scarcely distinguishable from that of 
an urban district council, whose powers and duties will be 
described in the succeeding chapter of this work. As ha^ 
already been observed, the original idea of the Unionist 
Government which came into power in 1886 was to make 
the County Council an intermediate court of administration — a 
half-way house between local and central government. In the 
Act of 1888 this idea was only carried out in a very tentative 
and half-hearted manner. Its application to municipalities 
was restricted to those of less than 50,000 inhabitants, and 
its application to the Local Government Board was almost 
entirely dependent upon tlie pleasure of the Board itself. 
Experience has shown that no department of government" will, 
of its own accord, divest itself of any power, however petty or 
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A"' more important application of the principle of 
devolution is contained in the Education Act of 1902, which 
confers on the councils of counties and county boroughs 
considerable powers (previously monopolised by the Board 
of Education) of inspection over education. In 1889, 
and again in 1898, thorough inquiries were instituted 
with a view to relieving the notorious congestion of the 
Local Government Board, which was quite unable to cope 
with the work imposed "upon it by ^Parliament. Owing to 
a disagreement between the County and Borough Councils, 
the Local Government Board was able to tide over the crisis, 
and obtained an increase of ijjs staff in lieu of that decentrahsa- 
tion of its minor powers to county authorities which, in the 
opinion of those best qualified to judge, is so eminently 
desirable.^ At the sEme time these inquiries seem to show 
that, even if the reluctance of the Board were overcome, any 
scheme for establishing a centralised administration of local 
government in each county would meet with an insuperable 
barrier in the strong and well-grounded repugnance of the 

^ The President of the Local GoV'ernnient Board has been more than once 
called n^Don to decide whether paupers in a particular workhouse shall have 
treacle to their suet puddings or not. 

2 In 1898 a departmental committee of the Local Government Board was 
appointed to inquire into a report upon a proposal for the devolution of powers. 
Kepresentatives of the Board, of the Municipal Corporations Association, and of 
the County Councils Association, appeared bef5re the Committee. The last- 
named Association urged that important intermediate powers should be given 
to County Councils. Administration, they thought, would be improved, and 
the congestion of the Local Government Board relieved, if certain duties of 
sanitary control and inspection were transferred from the Board to the County 
'^Councils. They also proposed that County Councils should be given power to 
authorise loans up to £5000 to non-county boroughs and towns. They were 
met by the opposition of the representatives of the Municipal Corporations 
Association, who insisted that an elective body like a County Council was not 
sufficiently impartial to take the place of the central authority. The towns, 
said, would prefer to keep in touch with the Local Government Board, 
whose expert advice was highly prized. . Moreover, County Councils were almost 
entirely dominated by agricultural interests, and had no sufficient acquaintance 
with the special conditions and needs of towns. They had quite enough already 
of central control, but if Parliament decided that more ‘‘ grandmotherly 
administration ” were necessary, let the “ grandmother ” in London take up a 
residence in each county. Decentralisation was most desirable, but it could 
only .be accomplished satisfactorily by increasing the powers of boroughs—the 
most experienced and efficient of all local authorities. See Minutes of Evidence 
and Eeport of L.G.B. Inquiry Committee, 1898 (P.P.C, 8999). 
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mnnicipalities. There again abst;act theory must yield to 
knowledge and experience. Urban and rural administration 
cannot be fused. A system which is condemned by logic may 
be approved by experience. The reformer need not disdain a 
picture, so common in the constitutional history of England, 
of two independent organisations* working smoothly side by 
side, and of old traditions mixing well with new ideas of 
organisation.^ 

^ The relations of a coun1;y borough to a county presents an external 
resemblance to those of a Stadtkreis to the other Kreise of a Prussian 
province. But it must be remembered that in essentials the relationship 
between Prussian towns, Kreise (districts^, and provinces is utterly different 
from that of their English parallels. An ir^eresting comparison between these 
English and Prussian institutions as they stood a genei^ation ago will be found 
in Morier’s monograph Sellstregierung, Die deutsche Gemeindeverwaltung uuf 
Grundlage der preussischen Kreisordnypng im Vtrgleieh zum Englische Self- 
Government, Leipzig, 1876. It is, however, coloured by Gneist’s ideas, and 
was composed for governmental purposes. 
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PAET III 

UEBAN AND EUEAL DISTRICT COUNCILS 

INTEODUCTION 

The gigantic growth of town life in England during the 
nineteenth century was accompanied by a corresponding 
growth in the forms of town government, beginning with the 
Municipal Corporations Act of 1835. That Act revived the 
old idea of a local self-governing community which had been 
dead or moribund for many generations. But the new code of 
local government w^, as we have seen, restricted in its scope 
and application. It was oiflly a beginning; for, on the one 
hand, the sphere of activity assigned to each municipal council 
was very narrow, and required extension to meet the rising 
standards and growing needs of municipal society; and, on 
the other hand, populous places w^re springing up in all 
directions which were not considered important enough to 
deserve the dignity of incorporation and the grant of full 
municipal autonomy, and yet had no adequate form of organisa- 
•^tion, because Parliament had made no provision for that 
purpose. Meanwhile the old machinery of the parish, long 
rusty, had been discarded for Poor Law purposes; and the 
creation of Unions and Boards of Guardians had reduced the 
4 g^ivity 'and aggravated the inefficiency of parochial organisa- 
tion. Accordingly, from that time forward no serious attempt 
was made to give vestries a share in the new public work, which, 
in response to new public needs, was being piled year after 
year upon the backs of other locaj bodies. Naturally, therefore, 
the need for a new organisation was- felt most severely in those 
non-municipal districts where population was densest. When 
at length a general code of public health was enacted for the 
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whole country, this need could no longer be left unsatisfied, 
and the application of sanitary law to populous districts was 
accompanied by the creation of local boards or commissioners 
for the purpose of carrying it out. The stages of the evolu- 
tion by which the Borough Council has become the sanitary 
authority, and the sanitary authority in non-municipal districts 
has acquired other powers, have been described in the historical 
portion of this work. The second part of the process was com- 
pleted for the time being by the creation of district councils in 
1894. These councils fall into two classes, urban and rural, 
according to the character of their areas. We shall now describe 
them, beginning with that which* stands first in the order of 
history as well as in the complexity of its •functions and the 
volume of its activities. 


CHAPTEE I 


TJEBAN DISTRICTS AND URBAN DISTRICT COUNCILS ^ 

0 

f 

TJe-BAN district '’taay be used in either a wider ora narrower 
sense. If in the wider sense, the term applies to 
Ti?bardistrict any authority other than a rural 

authority which is entrusted with the administra- 
tion of public health. The term therefore covers — 

1 . Municipal boroughs. 

2. Urban districts in the narrower sense, ix, districts 
governed by urban dfstrict councils. 

With one exception Borough Councils are, as we have seen, 
urban sanitary authorities, and their districts urban sanitary 
districts. In the municipal borough the Legislature found a 
mature and perfected organisation possessed of such elasticity 
that it was capable, without undergoing any structural changes, 
of undertaking the sanitary work which has made so vast an 

^ Literature.— 'Wi:igh.t and Hobhouse, p. 17 ; Blake Odgers, p. 129 sqq. ; 
Jenks, p. 99 sqq. ; Arminjon, 83 sqq. ; Vautliier, pp. 321-342 ; Thackeray 
Bunce, Municipal Boroughs and Urban Districts in Qohden Club Essays, 1882, 
p. 271 sqq. The more important statutory proyisions are : (1) Public Health 
Act 1875, PartlL, secs. 5-8, 10, 12; Part V., 173-189, 192-200, 203-206 ; Part VI. , 
207-228, 247; Parts VII. and VIIL, (2) Local Government Act 1894, 

Part 11. and Part lY., sees. 51-59 (there are good editions of the Act of 1894 
B^*i!Ricmorran and Dill, and Jenkins) ; see also Schedule 11. of the Public Health 
Act 1875 and the Order regarding elections, issued by the Local Government 
Board, 1st January 1898 (Glen’s Law of Public Health, vol. ii. p. 1923 sqq.). 
The thirteenth annual report of the Local Government Board 1900-1901 shows 
that at the end of the year 1898-99 there were in England and Wales 64 
county boroughs, 244 non-county borough^ and 800 other urban districts. For 
a short statistical survey of urban district councils year by year see the 
Mu%ici;pal Year -Booh. The ‘^ Standing Orders and Eegulatibns ” of urban 
district councils and various newspaper reports have also been consulted for 
this chapter. 
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extension in the sphere of municipal activity. These muni- 
cipal urban districts have^ however, been already described and 
do not concern us here. 

We pass to urban districts properly so called. These may 
be divided historically into two groups — 

1. Improvement Act Districts, which, before the Local 
Government Act of 1894, were governed by Improvement 
Commissioners appointed under a local Act. Thirty-four of 
these anomalous areas— ^all created before the Public Health 
Act of 1875 — remained in 1894. But they are now all 
governed by borough or district councils. 

2. Local Board Districts, areas other than boroughs 
constituted as urban sanitary districts by qrder of the Local 
Government Board under a general Act of Parliament either 
permissive, like the Public Health Acts of 1848 and 1858, 
or obligatory, like the Sanitary Code of 1875. Some local 
board districts having been united under joint boards, there 
appear to have been in 1891 682 local boards and 33 joint 
boards in England and Wales.^ 

All differences, however, between these two kinds of urban 
sanitary districts were swept away by the Act of 1894, Each 
is now called an urban district, and is governed by an urban 
district council.^ Their number, all told, amounted at the 
beginning of 1899 to precisely 800.^ The increase is 
accounted for by the number of populous rural districts or 
parts of rural districts which have been converted, and would 
have been still larger, had not the process of converting urban 
sanitary districts into municipal boroughs been going on at the 
same time. Heaiiy all large towns have from time to tim§ 
absorbed outgrowths which were at first governed by Local 
Boards, Commissioners, or — since 1894 — ^by Urban District 
Councils. In Huddersfield, for example, Lindley, Hewsome, 
Deighton, Moldgreen, and Fartown, all of which were 

^ Cf. Jenks, p. 103. 

2 Local Government Act 1894, sec. 21. (1) “Urban sanitary authorities 

shall be called urban district councils, and their districts shall be called urban 
districts.” Urban districts therefoi^ are merely the old urban sanitary districts 
renamed. 

® See Annual JRep or t of Local Government Boards 1900-1901, p. 675. In 
1901 there were 805, of which 184 had less than 300 inhabitants, 395 from 
3000 to 10,000, and 166 from 10,000 to 20,000. 
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districts under Local Boards, have been one by one incorporated 
in the county borough during the last half century. 

As an urban district under the Act of 1894 is the old 
urban sanitary district renamed, so the Act provides for the 
identity of the old and the new authority — 

The change of name of an urban sanitary authority shall not affect 
their identity as a corporate body or derogate from their powers, and any 
enactment in any Act whether public, general, or local and personal, 
referring to the members of such authority shall, unless inconsistent with 
this Act, continue to refer to the members of such authority under its 
new name.^ 

But the change from Sapitary Boards to District Councils 
is not a mere change of name. There has also been an 

' important change of constitution ; for the urban 

uXn councils! district council, ifnlike the authorities which it 
displaces, has a purely democratic constitution. 
As might be expected, it follows in its main features the 
municipal pattern. Every urban district council is. “ a corporate 
body” 2 or ''body corporate.”^ An urban district councillor is 
elected for three years by all thp parochial electors of his district, 
or, if his district is divided into wards, by all the parochial 
electors of his ward. “ Parochial electors ” are defined as " the 
persons registered in such portion either of the local government 
register of electors or of the Parliamentary register of electors 
as relates to the parish.”^ The Act provides that " the local 
government register of electors and the Parliamentary register 
of electors, so far as they relate to a parish, shall, together, 
form the register of the parochial electors of the parish.” 
If either sex nor marriage is a disqualification, though husband 
and wife may not be qualified in respect of the same property. 
All persons, male and female, who are so registered are entitled 
to vote. Each elector may give one vote and no more for 
esici^of any number of candidates not exceeding the number 
entitled to be elected.^ Consequently the councils of urban 

^ Local Goverumeut Act 1894, sec. 86 (5). 

^ Local Government Act 1894, sec. 86 (6), above quoted. 

^ Public Health Act 1875, sec. 7, under ^wMch “every local board, and any 
improvement commissioners being an urban authority and not otherwise incor- 
porated, shall continue to be or be a body corporate.” 

^ Local Government Act 1894, sec. 2. 

® Local Government Act 1894, sec. 23 (4). 
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districts (as well as of rural districts and parishes) are elected 
under the most democratic franchise known to English law. 

The voting is by ballot. There are no aldermen, and there 
are no ex-officio or nominated members. The election is con- 
ducted according to rules framed upder the Act of 1894 by 
the Local Government Board. The term of office of an urban 
district councillor is three years ; and one-third, as nearly as 
may be, of the council — and if the , district is divided into 
wards, one-third, as nearly as may be, of the councillors for 
each ward — go out of office on 15 th April in each year. There 
is, however, an interesting provision which enables a County 
Council, on request made by a r^splution of an urban district 
council, passed by two-thirds of the members voting on the 
resolution,” to direct that the members of the council concerned 
shall retire together every third year. In other words, an 
urban district council may, if it wishes, and the County Council 
consents, substitute a triennial election of the whole body for an 
annual election of one-third. In a number of urban districts 
the triennial plan has already been adopted. 

The size of a council varies vjith the mze of the district ; 
but at least one councillor must be elected to represent each 
constituent parish with a population of not -less than 300. 
Practically any resident in the district, of either sex, may be 
elected an urban district councillor. 

A person shall not be qualified to be elected or to be a councillor 
unless he is a parochial elector of some parish within the district, or has 
during the whole of the twelve months preceding the election resided in 
the district, and no person shall be disqualified by sex or marriage for 
being elected or being a coxmcillor.^ ♦ 

In the absence of any property qualification for the 
office of district councillor we have one of the principal 
constitutional differences between the government of urban 
districts an,d boroughs.^ No special qualification is pre-^ 

^ Local Government Act 1894, sec. 23 (2). 

2 The new London boroughs are municipal in form, but many of the sub- 
stantial powers of an urban authority are wielded by the London County 
Council. In the debates on the Lopjdon Government Act 1899 an amendment 
was carried in the House of Commons to make women eligible to serve on the 
borough councils, as they had been eligible to serve on the old vestries, and are 
so now on urban district councils. But the amendment was thrown out by the 
House of Lords (cf. London Government Act 1899, sec. 3). 
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scribed for the chairmanship of an urban district council. 
Any councillor of either sex may be chairman. But if the 
choice fall upon a woman, the council loses the privilege of 
electing at the same time a Justice of the Peace for the 
county.^ ^ 

Besides the Ballot Act, the law of corrupt practices at 
municipal elections (which has been previously described 
is applied to local governjnent elections by the Act of 1894. 
The procedure and conduct of electfons is provided for by 
section 48 of that Act, and further regulated, as we have 
said, by rules of the Local Government Board. A candidate 
must be nominated in writip^. If an infant, or an alien, or a 
person who has received poor-relief within the previous twelve 
moliths, or within the^pipevious five years has been convicted 
either on indictment or summarily of any crime, or has been 
adjudged bankrupt or has compounded with his creditors, 
he is disqualified for election. 'Not may a district councillor 
hold any paid office under the district council ; nor finally 
may he be '' concerned in any bargain or contract entered into 
with the council or board, or participate in the profit of any 
such bargain or contract, or of any work done under the 
authority of the council or board.” Lest, however, the choice 
of the electors should be unduly restricted, three exceptions to 
this last disqualification are admitted. No person is disquali- 
fied by reason of being interested-^ 

(ct) In the sale or lease of any lands, or in any loan of 
money to the council or board, or in any contract 
with the council for the supply from land in his 
ownership or occupation of stone and other materials 
for roads and bridges.^ 

^ Local Goyernment Act 1894, sec. 22, The chairman of a district council, 
unless a woman, or personally disqualified by any Act, shall be by virtue of his 
®aFJustice of the Peace for the county in which the district is situate. 

2 Ijx vol, i. pp. 291-301. 

® Both urban and rural district councils may compel landowners in the 
district to sell land for statutory purposes under the somewhat elaborate 
machinery provided by the Lands Clauses Consolidation Acts, and the Lands 
Clauses (XJmpire) Act 1883. The first step-to be taken is to obtain a provisional 
order, the next is to serve a notice to treat on every person interested in the 
land which the council proposes to purchase (cf. Public Health Act 1875, sec. 
176). Simpler and less expensive methods apply in the case of allotments, 
light railways, housing, etc. 
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(&) In any newspaper in which the council inserts ad- 
vertisements. 

(c) In any contract with the council or hoard as a share- 
holder in any joint-stock company.^ 

An urban district council's sphere of activity is defined 
and limited by the statutory functions which it is obliged or 
empowered to exercise. What we have said of the municipali- 
ties applies therefore to the latest form of urban organisation. 
JSTo general or theoretical definition of its purpose and its pro- 
vince is possible. There is no opening here for metaphysical 
jurisprudence. No essential purpose, no definite 
type, underlies the various and dissimilar opera- coimcirs sphere 
tions which an urban district council may 
legally perform. Its sphere of activity ..can only be defined ’as 
the sum of its general powers amplified in individual cases by 
adoptive and private Acts. Here it is only necessary to describe 
the general law, the statutory minimum of power, which is 
or may be exercised by the inhabitants of every urban dis- 
trict through their representative council. This task is made 
the shorter and easier because, the powers of the munici- 
pality, which are practically coextensive, have already been 
ascertained. 

Urban sanitary authorities were first created for the 
administration of the sanitary laws ; and this is still the 
principal function of '‘the’' modern urban district council. 
Sanitary work, which merely extended the original sphere of a 
municipal borough, made up the whole original purpose and 
province of an urban sanitary board. In its beginning, 
therefore, what is now the only non-municipal urban authority’* 
for general purposes was an ad hoc body elected for the sole 
purpose of public health. But with such amazing rapidity 
was the conception of public health broadened and deepened, 
that a long series of additional functions soon attached toother 
new body and made it a real local organ for the execution of 
the general laws of administration. The Public Health Act of 
1875 and the statutes by which it has been supplemented 
and amended have already b^en described in our historical and 


^ Local Government Act, 1894, sec. 46. A directorship in such a company 
would he a disqualification. It is unfortunate that the Act does not distin- 
guish between large and small holdings in these companies. 
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municipal chapters.^ As urban sanitary authority under 
these Acts an urban district council has the same powers 
and duties as a Borough Council with regard to drainage, water 
supply, nuisances, lodging-houses, infectious diseases, roads, 
lighting, the regulation of, traffic, and so on. Under the 
Education Act of 1902, all urban district councils of more 
than 20,000 inhabitants are local education authorities for 
purposes of elementary education, and are bound to maintain 
and keep efficient all public elementary schools within their 
areas. Also, for purposes of higher education, any urban district 
council of whatever size may spend a penny rate. In a chapter 
on County Councils we have^ Already seen how an urban district 
council may take .over the main roads within its district, and 
we' have also mentioned ^certain administrative powers which, 
by the Act of 1894, are transferred to urban district councils 
from Justices of the Peace. It may be observed with regard to 
the adoptive portions ^ of the Public Health Act that urban 
district councils have shown at least as much enterprise and 
spirit as the smaller borough councils. But the volume and 
character of public work varies as much in urban districts as in 
municipal boroughs, so widely do urban districts differ in size, 
population, and industrial conditions. Many are small market 
towns, mere retailers of agricultural produce. 

^cScter!^ Their sleepy councils usually reflect a slow and 
conservative constituency. The manufacturing 
and mining districts of the Midlands and North, on the other 
hand, often inspire these popular bodies with extraordinary 
vigour. In Lancashire and Yorkshire, for example, urban 
districts were created with startling rapidity during the second 
half of the nineteenth century. In 1894 Lancashire had 93, 
and the West Eiding of Yorkshire 122. Of these 215, 60 had 
less than 3500, and 13 less than 1000 inhabitants.^ In 1901 

^ vol. i. pp. 154 and 358-362. 

^ Kg. in establishing and erecting wash-hoiises, baths, gymnasinms, free 
libraries, hospitals, technical schools, markets, and in laying ont light railways, 
parks, or open spaces. For proofs of their activity, cf. the Municipal Tear- 
BooJcy and the periodical reports given in the Municipal Journal and similar 
publications. 

® Of. Wright and Hobhouse, p. 19, who Infer that many urban districts are 
therefore rural in character. But the true inference is that the small compact 
mining and industrial villages of the North are eager to have the maximum 
powers of self-government which the laws allow. 
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the nuinber in Lancashire was 98, and in the West Eiding of 
Yorkshire 11 7, several urban districts having secured in the 
interval charters of incorporation. Apart from the access of 
dignity and the guarantee which a charter affords against 
absorption by some larger boroughs, there is no reason why the 
inhabitants of an urban district should aspire to a municipal 
status which would scarcely add substantially to their powers ; 
and we find, indeed, at least two places, Willesden in Middlesex 
and Ehondda in Glamo?;gan, with populations of over 100,000 
apiece, — twice the number requisite for a county borough, — 
which have hitherto preferred to retain the more democratic, if 
less ornamental, constitution of an urban district. 

Facts like these help us to form some idea of the wonderful 
elasticity of urban institutions in England, which seem, to 
adapt themselves readily to all, the conditions and demands of 
town life. And wherever the general law is insufficient, urban 
communities may resort to Private Bills or Provisional Orders 
to satisfy any peculiar need for which Parliament has not 
provided in the statutes at large. 

Eichly, however, as an urban district is endowed with the 
powers of self-government, it lacks one important function 
which ordinarily belongs to boroughs. In municipal boroughs 
of a normal type order is preserved by the borough police; 
and the borough police are managed by the Watch 
Committee of the Boj:ough Council. But an Police and 
urban district has no police force of its own. It 
is served by the county police, over which the urban district 
council has no control. In this respect every urban district 
council stands in the same position as that in which tb^ 
smaller Borough Councils were placed by the Act of 1888. 
Another distinction between an urban district and a borough 
of the normal type appears in the organisation of justice. 
Like many small municipalities urban districts have no sep^ 
rate Commission of the Peace. Justice is meted out by the 
County Bench, upon which, however, their chairman, if a man, 
occupies a place. Moreover, urban districts with more than 
25,000 inhabitants are entitled, like boroughs, to a stipen- 
diary magistrate.^ But tKire is not as yet any instance of 

^ Under the Stipendary Magistrates Act 1863 (26 and 27 Viet, c, 97, secs. 3, 4). 
Certain licensing and police functions have been transferred from Justices of the 
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an urban district having availed itself of a privilege which, 
however advantageous it might be, would involve expen- 
diture out of the rates. For that reason, if the appoint- 
ment of stipendiaries is desirable, their salaries might 
properly be charged wholly or in part on the imperial 
exchequer.' 

Like every borough council every district council may 
take the initiative for the purpose of extending the sphere of 
its work beyond the limits assigned by Parliament. 

ways. In the first place it may 
apply to the Local Government Board or the 
Board of Trade, as the case ?nay be, for the grant of adminis- 
trative powers under the Xcts relating to public health, gas, 
tramways, etc. ^It is ^by provisional order of the Local 
Government Board, ODtained,^it will be remembered, under 
the Local Government Acts, or by a private Act, that a 
borough extends its boundaries. But an urban district 
is created or extended by order of the County Council, con- 
firmed by the Local Government Board under section 57 of 
the Local Act 1888,^and section 54 of the Local Government 
Act 1894. 

In the second place an urban district council may pro- 
mote a private Bill, and so approach Parliament directly. This 
method is usually much more expensive ; and it is understood 
that Parliament will not entertaip a private Bill unless some 
of the powers sought are not obtainable by provisional order. 
The Borough Funds Act of 1872 enables, under certain con- 
ditions, any “governing body’’ (which expression includes 
i^xban district councils as well as borough councils) to pro- 
mote or oppose local BiUs in Parliament, as well as to 
prosecute or defend legal proceedings in the interest of the 
inhabitants of the district, and to defray the Parliamentary 
or legal costs of so doing out of their funds. That Act, how- 
ever, does not diminish rights already existing at common 
law; and there is no doubt that any local authority, from a 
County Council to a Parish Council, possesses the ordinary 
power of trustees to defend its property and rights, even 
though that involve the opposing <iof a private Bill in ParHa- 

Peace to all tirbaii authorities (both, borough aud district councils) under the 
Local Government Act of 1894, sec. 27. 
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ment, and to defray out of its own funds the necessary costs 
of so doing.^ 

Another power possessed by all urban district councils in 
common with all borough councils is that of issuing bye-laws 
and regulations under the Public Health and Bye-laws 
other Acts, But this power of self-legislation ” standing Orders, 
is considerably less in an urban district than in regulations, 
a borough with its own police, and less even than in a borough 
without a police force 9;f its own, because a district council is 
not allowed to make general bye-laws '' for the good govern- 
ment of the town. All bye-laws passed by a district council 
are inoperative until confirmed b>y a central department.^ 

Like all local authorities, urban district councils may frame 
rules, usually called Standing Orders, for the regulation of.its 
own proceedings and those of its committees ; ^ and they may 
also make regulations with respect to the duties and conduct ” 
of their officers and servants.^ An examination of the bye-laws, 
standing orders, and regulations passed by a number of urban 
district councils confirms the impression produced by a com- 
parison of their legal powers with those of municipal boroughs, 
that there is but little material difference, apart from the dis- 
tinctions already pointed out, in structure and working between 
the two types of urban organisation. Granted two towns of 
similar size and conditions, one with a municipal, the other with 
an urban district counci]., there is no ground (if we exclude police 
matters) for supposing that the former ’will exercise more functions 
or possess better administrative machinery than the other.^ 

^ Cf. vol. i. p. 364 sqq , ; vol. ii. p. 70 ; also Attorney-General -y. Mayor of Brecon 
(1878), 10 Ch. D. 204 ; K. 'y. White (1884), 14 Q.B.D. 358. But cf. also the 
Leith case 1899, A.C. 508, and Attorney-General u Rickmans worth Urban 
District Council (1902), 66 J.P. 410. 

^ Usually the Local Government Board. 

® Cf. Public Health Act 1875, Sched. I. Rule 1. 

^ See Public Health Act 1875, sec. 189, on the oiScers and servants of v^rbasv 
authorities. 

® A collection of urban district year-books and newspaper cuttings is in the 
library of the London School of Economics. We may take Hornsey (Middlesex) 
to illustrate the organisation and activity of a large urban district council in the 
neighbourhood of London. Hornsey contains some 80,000 inhabitants, and its 
rateable value exceeds half a millio^^ The area of the district is 2874 acres, less 
than a quarter the area of the county borough of Huddersfield (12,154), which 
has a population only slightly larger. The urban district of Hornsey therefore 
is four times more densely populated than the borough of Huddersfield. Yet its 
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The inner organisation of this form of urban government 
is an almost exact model of the older municipal type which 

council declines to apply for a charter of incorporation. The following account, 
taken from the Municipal Year-Book, will help to explain this indifference : — 
“The Council has recently obtained powers of appointment of overseers and 
assistant overseers of the parish, apd various powers, duties, and liabilities of a 
parish council, vestry, etc. The Council appoints its own members as overseers, 
and (as to five-sixths of parish) collectors of general district rate '.are assistant 
overseers, thus bringing about collection of that rate and the poor rate together 
by the same collectors, one demand note, one receipt and one rate-book being 
used for the two rates. The Infectious Diseases:* (Notification) Act, 1889 ; the 
Infectious Diseases Prevention Act 1890 ; the Public Health Acts Amendment 
Act 1890, Parts IL, III., and Y. ; the Museums Act 1891; the Public Baths, etc. 
Acts ; the Housing of the "Working Classes Act 1890, Part III. ; and the Public 
Libraries Act 1892, have been adapted. A local Act, including an Order for 
the electric lighting^! Hornsey, received royal assent on 1st July 1898. The 
district contains Finsbury Park (120 acres), Queen's Wood (52 acres), Highgate 
Gravelpit Wood (69 acres}-) Middle Lane Pleasure Grounds (8 acres), and 
Hornsey Public Gardens (about 2 acres), and on the north adjoins the Alexandra 
Park (130 acres), and on the south Waterlow Park (20 acres). The district is 
served by the Great Northern Railway, with stations at Finsbury Park, Harrin- 
gay,’ Hornsey, Stroud Green, Crouch End, Highgate, and Muswell Hill; the 
Highgate Hill Cable Tramway connects Highgate with Islington, while another 
tram line runs along Seven Sisters Road. There are several omnibus services 
through the district. A^ museum of sanitary appliances has been open at 
Highgate for eight years. There is £n efficient paid fire-brigade, with a central 
and three branch stations. A system of fire-alarm posts and \vires has been 
established. The New River Company supplies the water, with a constant 
supply in the greater part of the district. The district, under the Hornsey Local 
Board Act 1871, drains into the Metropolitan Northern High Level Sewer, 
except as to 800 acres of Muswell Hill Ward, for which precipitation works are 
in use. Many high ventilating columns •'have ^ been put up against walls of 
houses, and the surface gratings closed. The house refuse is collected weekly 
and burnt in furnaces at the Hornsey depOt. There is a highways depOt at 
Highgate, and one for the eastern half of the district is about to be provided on 
a site secured near Harringay Station. There are a coroner’s court, mortuary, 
^and apparatus for disinfecting clothing, etc., at the Hornsey depOt. There is in 
Muswell Hill Ward a large isolation hospital for fever, diphtheria, and typhoid 
cases, with a competent staff of nurses. Allotments for the labouring population 
have been provided at Hornsey (7 acres), Highgate (8J acres), and Muswell 
Hill (5 acres). One hundred and eight dwellings for the working classes have 
♦been erected at Hornsey, and thirty-six cottages and twelve double tenements 
are about to be erected at Highgate. A site for public baths has been secured. 
A central library has been opened at Hornsey, furnished with 14,000 volumes, 
and sites for branch libraries have been secured at Stroud Green, Highgate, and 
Muswell Hill. The Lord Chancellor opened the central library in October 1899. 
A site for a technical institute has been offered. The Northern Central Hospital 
(in Islington) is partly supported by and ^rves Hornsey residents. The death- 
rate of Hornsey was but 8*42 for 1896, and 9*42 for 1899. Building operations 
are being carried on extensively. Some new roads are 50 and 60 feet in width, 
andmany are planted with trees, and some provided with public seats.” 
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we have already described. The three organs of. local ad> 
ministration — council, committees, and a paid staff — reappear, 
and their mutual relations are also the same. The number 
and composition of its committees are left entirely to the 
discretion of the council, but every committee must be re- 
constituted in each year, even if the council 
adopts the system of triennial elections. Under 
a section of the Public Health Act it is pro- 
vided that the committee of an urban sanitary authority 
(including, of course, municipal councils so far as their admini- 
stration of sanitary law is concerned) shall in no case be 
authorised to borrow any money, to^ make any rate, or to enter 
into any contract.”^ The section still applies to a borough 
council acting as urban sanitary ai^thority ; and though.it 
has been repealed by the Act •of 189? so far as urban dis- 
trict councils are concerned, its effect has been preserved as 
follows : — 

Provided that where a committee is appointed by any district council 
for any of the purposes of the Public Health or Highway Acts, the council 
may authorise the committee to institute any proceeding, or do any act 
which the council might have instituted or done for that purpose, other 
than the raising of any loan or the making of any rate or contract,^ 

Generally speaking, the acts of every committee must be 
submitted to the district council for its approval ; but under 
the provision above quote^, sanitary and highway business 
may be delegated ; and in that case, except as regards loans, 
rates, and contracts, the committee takes the place of the 
council and acts independently until the council chooses to 
resume its powers. Thus the committee system in urban 
districts is freer than in boroughs, the Parliament of 1894 
having, it would seem, approved of this feature of the County 
Councils Act.^ Joint -committees may also be formed by 

^ Public Health Act 1875, sec. 200. Nevertheless, a contract (for moreJ;hai> 
£50) entered into by a joint-committee of urban authorities was enforced against 
them by the Court of Appeal in 1881. — ^Eaton v. Basker and Corporation of 
Grantham, 7 Q.B.D. 521. It may be respectfully submitted that the learned 
judges were wrong. 

2 Local Government Act 1894, sec. 56 (1). 

^ The Courts, however, actin^^ on the principle delegatus non potest 
delegare^ have decided that a committee cannot pass on its delegated powers 
to a sub-committee, but must exercise them as a body. — Cook v. Ward (1877), 
2C.P.D.255. 

VOL. 11 
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district and parish councils '' for any purpose in respect of 
which they are jointly interested/’ This enables district 
councils to combine for establishing joint isolation hospitals, 
sewage farms, etc., and so to benefit by the economy of large 
operations. The only restriction on the powers of a joint- 
committee is that councils' may not delegate to it any power 
to borrow money or to make any rate. 

In yet another respect a district council has a freer hand 
with regard to committees than a borough council. It is 
not bound to restrict its choice to councillors. In the words 
of the Act: parish or district council may appoint 

committees consisting wholly or partly of members of the 
council, for the exercise of any powers which, in the opinion 
of. the council, can be^ properly exercised by committees.” ^ 
Minutes must be kept of each meeting, and signed by the 
chairman; and where minutes of the proceedings have been 
kept and duly signed, the committee is presumed to have been 
duly constituted until the contrary is proved.^ Subject to 
the regulations of the council, the committee has power to 
regulate its own proceedings, to decide what constitutes a 
quorum, and to appoint any place, either within or without 
the district, for its place of meeting.^ 

All proceedings of committees which require confirmation are 
'' approved ” at meetings of the council in the manner already 
described in a previous chapter o]gt boroughs. Here, as in the 
case of boroughs, it may be taken that the larger the council, 
and the greater the mass of business to be disposed of, the 
more unreal and formal does the process of approving or 
^confirming the minutes tend to become. The minute books 
of committees are also, of course, open to the inspection 
of members of the council. The ordinary standing com- 
mittees are for works and general purposes, finance, high- 
^ways, and lighting, public health, property, and estate. 
Special committees exist to preside over branches of 
administration authorised by local or adoptive Acts. Thus 
many district councils have a libraries committee, an electric 
lighting committee, or a tramways committee. Committees 

^ Local G-overnment Act 1394, sec. 56 (1). 

- Local Government Act 1894, Schedule I. Part ill. 

^ Local Govennnent Act 1894, Schedule I Part IV. 
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are constituted at the statutory meeting which falls on 
15 th April. 

The rules of debate are contained in the Standing 
Orders, which also prescribe for committees of the whole 
council, for the powers of the chairman, for notices of motion, 
for summons to meetings of the council, for declarations on 
taking oflace, and for fines on refusal to take office — in a word, 
for all or nearly all those subjects ^which we have already 
referred to in our account of the Standing Orders of borough 
councils. Indeed, the Standing Orders of some district 
councils are almost as elaborate as those of large boroughs. 
Others, again, content themselves with a brief supple- 
ment to the statutory regulations. But whether short or long, 
rough or fine, these Standing Orders ^re the instruments 
of self -regulation and the emblems of internal autonomy. 
The smallest urban authority is as free to make and change its 
own rules as the largest county borough. And so long as 
they are not unlawful, no Court of Justice, or department of 
Government, can interfere. 

An important section of the ,Standing Orders, especially 
in the larger districts, is that which regulates the official staff. 
Here, again, no substantial difference exists between district 
and borough organisation. In many small urban staff of 
districts, of course, the officers and servants are officers and 
few, their pay is small, ahd there is little differ- servants, 
entiation of service. The conduct of business depends upon 
the relation between the council, its committees, and the several 
departments over which they preside. Very often committees 
are dispensed with, the council doing its committee work in * 
private, and then opening its proceedings to the public — that 
is to say, admitting reporters. 

Over each department is a salaried officer who attends the 
meetings of the committee to which his department is attached, 
and carries out its instructions. The indispensable minimum 
of an urban district council’s staff is prescribed in the Public 
Health Act : “ Every urban authority shall, from time to time, 
appoint fit and proper persoris to be medical officer of health, 

surveyor, inspector of nuissw^fbes, clerk, and treasurer 

Every urban authority shall also appoint or employ such 
assistants, collectors, and other officers or servants as may be 
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necessary and proper for the efficient execution of this Act, 
and may make regulations with respect to the duties and 
conduct of the officers and servants so appointed or employed/’^ 
By the same section the urban authority may, subject to the 
powers of the Local Government Board over officers whose 
salaries are partly paid by Parliament, give '' such reasonable 
salaries, wages, or allowances ’’ as it thinks proper. And, 
subject again to the powers of the Local Government Board, 
'' every such officer and servant . . shall be removable by 

the urban authority at their pleasure.’’ The chief officers, or 
at least the statutory officers, of an urban district council 
are the medical officer o/" health, the district surveyor, the 
inspector of nuisances, the treasurer, and the clerk. Of these 
the medical officer seldom attends council or committee meet- 
ings, the treasurer never. Indeed, the office is little more than 
a fiction ; for in practice he is almost always the manager of 
a local bank. No salary would be necessary if the council 
were allowed to borrow from the bank and to pay interest on 
overdrafts. But as the Local Government Board disallows 
and surcharges interest if the council is not in credit, a 
salary is paid which, as nearly as possible, covers the interest. 
The treasurer is only consulted as a banker, and not as a 
real officer of the council. The position of the clerk 
corresponds with that of the Town Clerk. We need not 
describe him ; for mutatis mutandiS', the picture would be a 
mere replica of a portrait already drawn in one of our 
municipal chapters. It is more usual, however — ^more usual 
in an urban district than a borough — for the clerk to 
^ supervise the keeping of the accounts, besides exercising a 
general control over the other executive departments. If, as 
often happens, the clerk is not a professional lawyer, a solicitor 
is often appointed to aid the clerk in advising the council on 
-- ppints of law. The clerk’s authority over the other officials is 
also, as a rule, more pronounced in urban districts than in 
boroughs, and his influence over the council is therefore 
proportionately greater.^ But the question of influence 
depends so much upon personal qualities that we cannot do 

I Public Health Act 1875, see. 189. 

® Of. Hornsey Standing Orders 48-74. In this large district an assistant- 
clerk is appointed. 
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more than state a tendency, which is moreover increased by 
the consideration that the average population of an urban 
district is much smaller than that of a borough. It may be 
that the social position of a district clerk is not quite equal 
to that of the Town Clerk in a municipal borough, as a district 
chairman has not the dignity and trappings of a Mayor. But 
the difference is slight, and few district clerks — it may with 
confidence be asserted — would accept ^he superior dignity if it 
involved a lower salary. The duties of the medical officer of 
health have already been explained. He may, with the 
sanction of the Local Government Board, be appointed for two 
or more districts.^ The same persom may be both surveyor and 
inspector of nuisances. On the other hand, the office of 
treasurer is stringently dissociated from that of clerk — 

Neither the person holding the office of treasurer, nor his partner, 
nor any person in the service or employ of them, or either of them, shall 
be eligible to hold, or shall in any manner assist or 
officiate in the office of clerk ; and neither the person Safeguards^against 
holding the office of clerk, nor his partner, nor any person corrapUon. 
in the service or employ of them, or either of them, shall 
be eligible to hold, or shall in any mailner assist or officiate in the office 
of treasurer.2 

The treasurer plays the same r61e as in a municipal 
borough. In some cases cheques are signed by three members 
of the council and they a3;e always countersigned by the 
clerk. Sometimes an accountant is appointed, but as a 
rule, as we have said, it is the clerk who controls the 
book - keeping department. Another office mentioned in 
the Act of 1875 is that of collector of rates, who is* 
placed of course in strict subordination to the department of 
accounts. Every officer or servant employed in the collection 
* of any rate made under the Public Health Act shall, within 
seven days after he has received any moneys on account^ of ^ 
any such rate, pay over the same to the treasurer, and shall, as 
and when the local authority may direct, deliver a list signed 
by him, and containing the names of all persons who have 
neglected or refused to pay any such rate, and the sums 
respectively due from theg)^'" ^ In this and the following 

1 PubHc Health Act 1875, sec. 191. ^ Health Act 1875, sec. 192. 

3 Health Act 1875, sec. 195. 
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i section of the Public Health Act therb are contained other 

? very important financial safeguards. Every officer and servant 

of a sanitary authority must, when required, '' make out and 
deliver to them a true and perfect account, in writing, of all 
moneys received by him,” ^nd shall, together with the account, 
'' deliver the vouchers or receipts for all payments made by 

I him, and pay over to the treasurer all moneys owing by him 

on the balance of accounts.” If the officer or servant makes 
default, “the local authority may conrplain to any Justice, and 
such Justice shall thereupon summon the party charged to 
appear before a court of summary jurisdiction.” Moreover, 
before entering upon any ^office or employment involving the 
custody or control of money, the officer or servant appointed is 
required to give a sufficient security.^ Lastly, there is a wise 
provision that no officer or servant shall “ in any wise be con- 
cerned or interested in any bargain or contract ” made with 
the council which employs him. If convicted of so doing, or 
of other corrupt practices, he loses his office, becomes in- 
capable for life of holding any office under the Public Health 
Acts, and forfeits the sum of fifty pounds.^ 

I Generally speaking, the appointment, control, and dismissal 

I < of its staff of officers and servants are all entirely in the hands 

1 Service remia* district council and its committees. The 

tionsand medical officer of health and the inspectors of 
central control. are partly under his control) are, 

as we have noticed elsewhere, exceptions to the rule. Half of 
their salaries may be paid out of the assigned revenues by the 
County Council, and the Local Government Board is authorised 
^by the Public Health Act to prescribe the qualification, mode 
of appointment, tenure of office, duties and salary, of any 
local officer whose salary is partly paid by Parliament.^ 

^ Public Health Act 1875, sec. 194. 

^ Public Health Act 1875, sec. 193. Of. Public Bodies Corrupt Practices Act 
1889 ; and as regards contracts, cf. the Public Health (Members and Officers) 
Act 1885, which modifies the restriction a little by allowing an officer or 
servant to be interested as a shareholder with the consent of the authority in a 
contract for the sale or hiring of lands, offices, etc. 

® See pp. 35-37 and p. 156. It is certain that some urban district councils 
do not take the grant, and are therefore fi^^from the Board’s control. If the 
medical officer is not also inspector of nuisances, the inspector or inspectors are 
placed partly under his supervision, partly under that of the surveyor where the 
offices of surveyor and inspector are distinct. Their duty is to make periodical 
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Officers whose salaries are not paid by the County Council are, 
in the absence of some special provision, entirely under the 
control of the urban district council, and the "" regulations 
which it may make for their guidance, unlike bye-laws, are 
not subject to the confirmation ^ of the Local Government 
Board. Under the first Public Health Act of 1848, the 
conduct of the officers and servants of the sanitary authority 
could only be regulated by bye-laws, which had to be approved 
by the Board of HealMi — the object of Chadwick and his 
friends being of course to create a bureaucratic control of the 
utmost possible strength and to make the local boards of 
health the instruments of an enlightened central board. That 
ideal has given place to a better one. The modern urban 
district council is, as we have seen, with exceptions which 
are hardly felt in practice, selfi-governing and self-regulating. 
Most of its officers and other employees are responsible to the 
Council alone, and almost invariably exhibit a loyalty to the 
governing body, which the members of that body and its com- 
mittees are not slow to reciprocate. The financial organisation 
of an urban district council generally^ resembles that of a 
municipality, and usually follows the model of a borough in 
preference to that of a county where the two types differ.^ The 
general control of estimates, expenditure; and taxation is under- 
taken by a (non-statutory) finance committee. They do their 
work as a rule without? red tape, in a business-like fashion, 
assisted by the clerk. There is no borough fund but only 
a district fund,^ which is formed in the first instance out 
of such revenues as the urban district council may derive 
from property, profitable undertakings, fines, etc. If, as must 
almost invariably be the case, these revenues prove insufficient 
to defray the expenses chargeable on the district 
fund, then '' the urban authority shall from time ^istricrmte 
to time, as occasion may require, make by writ- 
ing under their common seal, and levy in addition to any 

visits of inspection tliroughout the district, to see that laws and bye-laws with 
regard to streets, buildings, etc., are not being infringed, and generally to guard 
against the creation of conditions dangerous to health. By a circular of the Home 
Office (2nd Dec. 1873), police officers are forbidden to be inspectors of nuisances. 
For the duties of inspectors, cf. Coders of the Local Government Board. 

^ Except in regard to audit. 

^ The district fund is constituted by Public Health Act 1875, sec, 209. 
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other rate leviable by them under this Act, a rate or rates to - 
be called ' general district rates/ ” ^ 

The general district rate is the general rate for sanitary 
purposes and is levied by practically all municipal and urban 
authorities. It is the main resource of urban sanitary 
authorities. Inasmuch as the borough rate is a peculiar 
feature of municipal taxation, it seemed proper to defer 
detailed consideration of the general district rate until we 
reached the present chapter on Urban Bistrict Councils, whose 
strictly local revenue is, as a rule, almost wholly derived from that 
source. First, then, as to the character of this most important 
local tax, under which maijy' millions of money are annually 
raised for sanitary purposes throughout the kingdom. The 
general district rate is made and levied upon all kinds of 
property by law assessable within the district or borough to 
any rate for the relief of the poor. And it “ shall be assessed 
on the full net annual value of such property, ascertained by the 
valuation list for the time being in force, or, if there is none, 
by the rate for the relief of the poor made next before the 
making of the assessment under this Act ” ^ If the rateable 
value of premises is less than ten pounds, or they are let to 
weekly or monthly tenants, the owner may be rated instead of 
the occupier, a reduction being made to allow for the cost of 
collection. If the owner agrees to pay whether the premises 
are let or not, the assessment may be reduced by one half. But 
the chief exception to the principle that the general district 
rate shall be assessed on “ the full net annual value ’’ of the 
property liable is contained in the following provision, devised 
for the relief of owners of such property as might be supposed 
not to get the fuU benefit of expenditure out of the rate : — 

^ The general district rate is made under the Public Health Act 1875, secs. 
210, 211, 218-228. 

^ Public Health Act 1875, sec. 211 (1). Certain “exceptions, regulations, and 
'Conditions” follow, of which the principal ones are mentioned above. 

® The following is a brief summary of the principal expenses chargeable on 
the general district rate : — Sewerage and drainage, highways and streets, 
lighting, water supply, prevention of nuisances, treatment of diseases, burial- 
grounds and pleasure-grounds, expenses of members and officers of the Council, 
and of legal proceedings undertaken in the execution of the Public Health Acts ; 
also expenses under the Baths and Wash-h^es Acts, Public Libraries Acts, 
Allotments Acts, Housing of the Working Classes Acts, the Local Government 
Act of 1894, etc. etc. We need hardly add that the rate cannot legally be 
applied to any but a statutory purpose. 
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The owner of any tithes or of any tithe commutation rent charge, or 
the occnpier of any land used as arable meadow or pasture land only, or 
as woodlands, market gardens, or nursery grounds, and the occupier of 
any land covered with water, or used only as a canal or towing-path for 
the same, or as a railway constructed under the powers of any Act of 
Parliament for public conveyance, shall l;>e assessed in respect of the same 
in the proportion of one-fourth only of such net annual value thereof. ^ 

The above provision was doubtless introduced partly to 
please the agricultural and railway interests, both of which are 
strongly represented in* Parliament ; but it is far more de- 
fensible on economic grounds than the Agricultural Eates Act. 
It is an assertion of the principle of benefit, and it does not 
involve any grant-in-aid from Parliament. This mode of 
assessment at one-fourth of the rateable value only applies of 
course (1) to the property specified (2)Vhen it is situated witliin 
an urban district or borough (33 for the purpose of the general 
district rate. Other kinds of property may be exempted under 
local Acts. Unoccupied premises are included in the rate, but 
not charged. So far it has been a principle of the English 
law that the occupation and not the ownership of property 
shall be rateable. In a minority report of the Eoyal 
Commission on Local Taxation (1901), signed by the chairman 
and several of its most distinguished members, it has been 
proposed to introduce a new principle into English law by 
imposing a special rate upon urban site values, whether the 
land rated is occupied or nof! Under the present law landlords, 
who are (as Adam Smith pointed out) in the position of 
monopolists, are certainly encouraged to keep land and houses 
idle until the requirements of a growing town force up the 
price. The rating of unoccupied land would generally tend to 
encourage building and to lower rents.^ 

For the purposes of the general district rate an urban 
authority may divide its district into parts, and may make a 
separate assessment upon each part. In such a . " 
case the title “ general district rate"' is not happy; 
but curiously enough the Legislature has restricted 
the appropriate name “ special district rate ” to that levied by 
a rural sanitary authority. In certain cases of expenditure 

^ Public Health Act 1875, sec. 211 (1) (5). 

2 Of. Hansard, 19th February 1902 and 27th March 1903, for interesting 
debates on Bills for the rating of site values. ^ • 
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beneficial to private persons, rather than to a section of the 
community, or a part of the district, an urban authority may 
declare such expenses to be “ private improvement expenses,'' 
and may then '' make and levy on the occupier of the premises 
in respect of which the expenses have been incurred, in 
addition to all other rates, a rate or rates to be called private 
improvement rates " of such amount as will be sufficient to dis- 
charge such expenses, together with interest at a rate of not more 
than 5 per cent for a period not exceeding thirty years,^ The 
extraordinary thing is that expenses of this kind, which are of 
the nature of a capital outlay and a permanent improvement 
to property, should be laid not upon the owner but upon that 
most patient of all beasts of burden, the occupier. Only so 
long as the premises a^ unoccupied is the private improvement 
rate charged on the owner.^ The private improvement rate is 
therefore only a half-hearted adoption of the principle of 
betterment. It lays a charge upon the right property but the 
wrong person ; and an unexpected declaration ” often bears 
most oppressively upon the unfortunate occupier, who may 
be approaching the ^md of his tenancy, and will therefore 
simply contribute to raise the rent against himself or his 
successor.® 

^ PublicHealth Act 1875, sec. 213: Among ‘‘private improvement expenses” 
may be mentioned (1) the construction of drains from nndrained houses to join 
existing sewers (sec. 36) ; the construction o^ wor^s for supplying houses with 
water (secj 62) ; and the sewering, levelling, paving, etc. of streets not repairable 
by the inhabitants at large (sec. 150). Section 268 of the Public Health Act gives 
an appeal to the Local Government Board from the council’s decision to declare 
expenses “private improvement expenses.” But the person aggrieved must 
complain to the Local Government Board within twenty-one days of receiving 
notice of the decision. 

- By section 214, however, a proportion of the private improvement rate may 
be deducted from the rent ; but by section 226 this concession is not to alter or 
affect any lease, contract, or agreement between landlord and tenant. Such 
covenants are generally construed against the tenant. Cf., for example, 
^mith Eobinson, L.R. 1893, 2 Q.B. 53, and other cases cited in the com- 
mentaries on section 257 of the Public Health Act 1875. 

® Other provisions for the making, collecting, and recovery of private 
improvement and other rates will be found in the Public Health Act 1875, secs. 
218-227, as regards, &.g, amendment, inspection, publication, and remission ; see 
also section 256. 

Por the principle of betterment in local t^ation (which was recognised in a 
London Act of 1667 after the Great Fire), 3^Biunden’s LocaZ Taxation and 
Fmanuy chap, ix,, with authorities there q^uoted ; and Hallgarten, Die Korn- 
mundle Bestemrung des nnverdienten Wertzuwaehs in England, 1899. 
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We have already observed that the rates levied by local 
authorities may only be expended on purposes strictly authorised 
by statute. But the Parliamentary costs of promoting a 
Bill in Parliament may be thrown by urban district councils 
upon the rates if the provisions, of the Borough Funds Act 
are complied with, or in the case of opposing a Bill, if that 
opposition is plainly undertaken to defend the property or 
interests of the inhabitants. 

The ordinary conistitutional s*afeguards apply in equal 
measure to district and borough finance ; but the legality 
of expenditure is more severely tested in the former case 
than in the latter. For, whereas the accounts of a borough 
council are at worst subjected to an amateur audit, or at 
best to the audit of professional .accountants Animal audit of 
appointed by itself, and without any power 
to surcharge, the accounts of district councils Government 

are revised every year by auditors inde- Board. 
pendent of the council, appointed by the Local Government 
Board, who are armed with ample powers and are usually 
competent. Accounts of the ^receipts# and expenditure of 
an urban district council have to be made up to 31st 
March in each year in a form prescribed by the Local 
Government Board, ^ and these accounts are then '^audited 
and examined ... as soon as can be after the twenty- 
fifth day of March *by -the auditor of accounts relating 
to the relief of the poor,” — that is to say, by a district 
auditor.” ^ The council must give fourteen days’ notice 
of the time and place of -audit, and for seven days 
before the audit all note - books, extracts, receipts, and 
other accounts are open to the inspection of all persons 

^ See Public Health Act 1875, sec. 245, and Local Government Act 1894, sec. 
58 (1). For the forms prescribed, see Orders of the Local Government Board, 
20th, 26th, and 27th April 1900, for district and parish councils, . 

^ See section 58 (2) of the Local Government Act 1894, which provides that 
the accounts of an urban district council shall ‘‘be audited by a district 
auditor, and the enactments relating to audit by district auditors of accounts 
of urban sanitary authorities and their officers, and to all matters incidental 
thereto and consequential thereon, shall apply accordingly.” This is a good 
example of legislation by referenjfse, as it incorporates Public Health Act 1875, 
secs. 247 and 250, as amended by the District Auditors Act 1879. Under the 
last-named Act England and Wales are divided into 33 audit districts exclusive 
of London. 
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interested.^ The district auditor may require the production 
of any necessary papers, and the appearance before him of 
any persons accountable. Any ratepayer or property owner 
in the district may be present at the audit and may raise 
objections to any item in the accounts. The following sub- 
section, which gives the power to disallow and surcharge, had 
better be given in full : — 

Any auditor acting in pursuance of this section shall disallow 
every item of account contrary to law, and surcharge the same on the 
person making or authorising the making of the illegal payment, 
and shall charge against any person accounting the amount of any 
deficiency or loss incurred by the negligence or misconduct of that 
person, or of any sum which ought to have been but is not brought 
into account by that person, and shall in every such case certify the 
amount due from such person, and on application by any party 
aggrieved shall state in writing the"* reasons for his decision in respect 
of such disallowance or surcharge, and also of any allowance which 
he may have made.^ 

Any person aggrieved by disallowance may apply to the 
Court of King’s Bench for a writ of certiorari to remove 
the disallowance intcf that court.^ If it appear to the 
court that the decision of the district auditor was erroneous, 
they shall '' order such sum of money as may have been 
improperly allowed, disallowed, or surcharged to be paid 
to the party entitled thereto by the ^ party who ought to 
repay or discharge the same.”^ An. alternative method is 
also provided. In lieu of applying for a writ of certiorari 
the person aggrieved may apply to the Local Government 
Board "'to inquire into and to decide upon the lawfulness 
of the reasons stated by the auditor for such allowance, 
disallowance, or surcharge ; and it shall thereupon be lawful 
for the said (Board) to issue such order therein under 

their seal as they may deem requisite for determining the 

«■ ^ 

1 Public Healtk Act 1875, sec. 247 (4). A great improvement on the 
provisions for tbe publication and inspection of municipal accounts, wbicb 
bave in many instances {e,g. at Warrington, see local press, January 1902) proved 
lamentably deficient. 

^ Public Health Act 1875, sec. 247 (7). 

5 Sec. 247 (8). < 5 ^^, 

^ Poor Law Amendment Act 1844 (7 and 8 Yict. c. 101), sec. 35. As a 
govermnent audit was first applied to Poor Law authorities,/ Poor Law pre- 
cedents have been followed in the case of other authorities. 


CHAP. I 


URBAN DISTRICTS 


141 


question.”^ This appeal to the Local Government Board is 
very common, for the Board “may decide the same accord- 
ing to the merits of the case,” and is generally found to 
be more tender-hearted than its auditors. Moreover, an 
appeal to the Board costs nothing, whereas the proceedings 
by certiorari involve considerable expenditure. Eatepayers 
and owners have the same right of appeal against allowances 
as they have against disallowances. Sums certified by the 
auditor to be due fr4)m any person must be paid to the 
treasurer of the authority within fourteen days. Otherwise 
they may be recovered like sums due in respect of the poor 
rate, i.e, by distress or sale of the defaulter’s goods. Lastly, 
within fourteen days after completion of the audit, the district 
auditor delivers a report to the clerk of the urban district 
council, who thereupon publishes an* abstract in one of the 
local newspapers. The rules as to notice of audit, abstract of 
accounts, and the reports of the auditors, may be modified at 
any time by the Local Government Board.^ The reports of 
joint-committees, provided that at least one of the councils 
represented on the joint-committee is pot a borough council, 
are audited in the same way by a district auditor.^ 

As regards borrowing powers, urban district councils stand 
on almost precisely the same footing as borough councils, and 
it is therefore unnecessary to describe again the legal and 
administrative restraints upon the accumulation of debt. 
Besides the necessity for obtaining the consent of the Local 
Gk)vernment Board and for repaying principal as well as 
interest, an urban district council is forbidden to contract 
debts under the Public Health Acts to an amount exceeding 
two years’ assessable value of the premises assessable within 
the district.^ 

But we cannot leave the subject of finance and financial 
administration without again observing that this is the one 

^ Poor Law Amendment Act 1844, sec. 36, applied to urban authorities 
other than municipal boroughs by Public Health Act 1875, sec. 247 (9). 

2 Local Government Act 1894, sec. 58 (3). 

3 Local Government Act 1894, see. 58 (2). For further information on 
audit see the index to these volumes, and further the editions of the Public 
Health Acts by Macmorran oi Glen, and their notes to secs. 245-247, Public 
Health Act 1875. 

4 See Public Health Act 1875, sec. 234 (2). 


142 


ENGLISH LOCAL GOVERNMENT 


PART III 


department in whicL a marked difference both of form and 
substance shows itself as between urban and municipal govern- 
ment. That difference is seen by contrasting the relationship 
of an urban district council to the Local Government Board 
on the one hand, and the Qounty Council on the other, with 

Control of the relationship of a Borough Council to the 

connty and of same authorities. County boroughs, as we have 

the Local . , . , -i ^ n ^ /-y 

Government Seen, are entirely independent of County Councils. 

Board. Other bofoughs are more or less within the 

administrative area of the county, and are more or less subject 
to the government of the County Councils. A very small 
borough which has neither cits own magistracy nor its own 
police is not more independent of the county than an mLan 
district. The County Coimcil control of municipal adminis- 
tration is a very varpng quantity. The control exercised 
over boroughs by the Local Government Board is far more 
uniform, though the larger boroughs, which can afford in 
case of interference to dispense with small grants -in -aid 
and do not dread the cost of private Bill legislation, are 
practically independent. But every borough may pass 
bye-laws for the good government of the town which do 
not require to be approved by the Local Government 
Board ; and most important of all, every borough is 
exempt from the annual visit of the Board^s auditor.^ An 
urban district council is therefore«^ in ‘■a position similar to 
that of the councils of inferior boroughs so far as the 
County Council is concerned. But it is far more strictly 
subjected to the control of the Local Government Board, 
owing to the institution of audit. Most of the sanitary 
powers of the Board are exercised over all sanitary authori- 
ties alike. The remark which we have often made, that 
these powers are not discretionary, applies equally to those 
which are exercised by way of audit over non-municipal 
bodies only. The Board and its officers have no discre- 
tion to dispense with or to modify the law. They can 
scarcely be said even to have power to interpret the law. 
Their function is to see that the law is carried out and to 
prevent illegal administration and., illegal expenditure. It 

^ Except as regards education accounts. For the powers of urban district 
councils under tiie Education Act 1902, see later, p. 229 sqq. 
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is interesting to observe, in a recent report issued by the 
clerk of a large urban district council on the advantages and 
disadvantages of incorporation, that the abolition of the audit 
of the Local Government Board is counted among the objections 
to applying for a charter.^ 

^ See report by the clerk to the Wallasey Urban District Council in 1901. 
The council had a population 0153,800, a rateable value of £821,000, and owned 
the following commercial undertakings : — Ferries, tramways, gasworks, water- 
works, and electrical establishments. It also possessed a cemetery, a fire- 
brigade, a hospital, free libraries, and technical schools. The principal reason 
for applying for a charter seemed to be the danger of absorption by the 
neighbouring municipality of Birkenhead. The chief reasons against such an 
application were the institution of aldermen, the abolition of the Local Govern- 
ment Board’s audit, and the substitution oi two rates for one general district 
rate. In a still more recent report on the same subject another clerk impartially 
mentions the abolition of the Local Government Board’s audit, both among-the 
advantages and the disadvantages of incorporatioilf 
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One of the main difficulties encountered by the Legislature 
in. creating and reorganising sanitary administration was, as 
Formation of Constitution of convenient 

rural sanitary sanitary districts and competent authorities in 
areas. those parts of the country which possessed no 
sort of town government. The problem was solved by the 
adoption of the Poor Law Union as the rural area, and of the 
Board of Guardians as the rural authority for carrying out the 
sanitary laws consolidated in the great Act of 1875. But 
this solution was far from being so simple or satisfactory as 
might at first sight appear ; for in many cases the new 
sanitary district and the new sanitary authority required 
modifications. Under the Act ^of 18 75 there were three 
kinds of urban sanitary districts — namely, boroughs, improve- 
ment commissioners’ districts, and local board districts. But 
the Poor Law Unions, having been constituted without re- 
ference to any of the three, were in hundreds of cases partly 
urban and partly rural. Before, then, a partly urban union 
could become a rural sanitary area, those portions which 
were within the district of an urban sanitary authority 
, had to be cut off. Por Poor Law purposes the old union 


^ See the Local Government Act 1894, which created rural district councils, 
and the Public Health Act 1875, secs. 5, 9, 11, 229-282, and Parts III., IV., 
and VI. passim. Elections of rural district councillors are regulated by order 
of the Local Government Board, 1st January 1898 (Glen, vol. ii. p. 1075). 

For short general descriptions see Jenks, Blake Odgers, Arminjon, Vauthier ; 
also Wright and Hobhouse, p. 14. 

There were 683 rural districts in 1898-99, according to the thirtieth report 
of the Local Government Board, of which 132 only were also Poor Law Unions. 
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remained as before. For sanitary purposes part of it went to 
form an urban, part a rural sanitary district ; and the authority 
itself underwent a corresponding alteration. Where the Poor 
Law Union was wholly rural, the rural sanitary authority was 
composed of all the guardians; where it was only partly rural 
all guardians elected by urban ‘parishes, and all ex-officio 
guardians residing in urban parishes, were excluded from the 
new rural sanitary authority.^ 

In effect, therefore, a new org;^.n and a new territorial 
unit have been created the Public Health Acts for the pur- 
pose of executing sanitary laws in country districts. But the 
result was still unsatisfactory, in spite of the operation of the 
Act of 1888,^ until, in 1894, tfie connection between Poor 
Law Unions and rural (sanitary) districts was again modified 
by the provision that the latter may* not cut the county 
boundary. 

Where a rural sanitary district is on the appointed day situate in 
more than one administrative county, such portion thereof as is situate 
in each administrative county shall, save as otherwise provided by or in 
pursuance of this or any other Act, he as from the appointed day a rural 
district.^ ^ • 

Since 1894, therefore, all rural (sanitary) districts, as well 
as all urban sanitary districts, have become integral parts of 
the county — ^"'coirnty districts'’ in the strictest sense; and so, 
for the first time, the geography of local government has 
attain^ a certain regularity, but in true English fashion — not 
by one stroke of political logic, but by piecemeal reforms 
made from time to time without reference to any preconceived 
scheme of classification. If you exclude boroughs and urban 
districts, the parish, the rural district, and the county appear 

^ See sections 6 and 9 of the Public Health Act 1875. The style ‘‘urban 
and rural sanitary authorities” was invented by the Public Health Act of 
1872. By the Act of 1894 rural sanitary districts are called “ rural districts,” 
and their authorities are rural district councils. 

^ Sec. 67 of the County Councils Act of 1888, which is incorporated with the 
Parish Councils Act of 1894, only empowered County Councils by an order con> 
firmed by the Local Government Board to alter the boundaries of rural and 
urban districts, to transfer portions, and to form new ones. 

® Local Government Act 1894, sec. 24 (5). It appears that under section 36 
the County Council might for special reasons direct that a rural district 
should remain in two counties. There are a few cases of this having been done, 
see Annual Local Taxation Returns for 1899-1900, Part HI. p. 2 sqq. 
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as three concentric spheres contained one within the other. 
This result has been obtained by progressive modifications of 
older areas. In the case of the rural district the old area, the 
Poor Law Union, was a mere group of parishes formed without 
reference to history, or to any other principle than the con- 
venience of Poor Law administration — as if poor relief had no 
connection with the other parts of local government. Sim- 
plicity and order have been introduced by making the boundary 
of the county the dominant consideration, and the rural dis- 
trict now differs more often than not from the Poor Law 
Union, which was the old rural area for administering public 
health. 

The alterations in boundary, carried out under the Acts of 
1888 and 1894, were accompanied by a still more radical 
Constitution of constitution of the governing body 

the new rural itself ; for the rural district council, set up by 
district council, described as a 

new authority. Whereas, urban district councils are the old 
urban sanitary authorities with a change of name and franchise ; 
the rural district council is regarded as a new authority to 
which all the powers, duties, and liabilities of the rural 
sanitary authority in the district,” — that is to say, of the 
guardians, — have been transferred. At the same time the* 
highway boards ceased to exist, and the new rural district 
council became the successor, not only of the rural sanitary 
authority, but also of the highway authority.^ The relation- 
ship between the rural sanitary authority and the Poor Law 
authority was reversed. Instead of having a rural sanitary 
authority as the result of an election of guardians, we now 
have a Poor Law authority as the result of an election of rural 
district councillors. To speak quite accurately, every rural 

^ Local GovernineiLt Act 1894, sec. 25 (1) : ‘‘ Rural District Councils . . . shall 
also have, in respect to highways, all the powers, duties, and liabilities of an 
urbarr sanitary authority under secs. 144-148 of the Public Health Act 1875.” 
The consequence was that three classes of rural highway authorities, which 
coexisted up to 1894, were abolished, and the Rural District Council obtained 
all the powers, duties, and liabilities of surveyors of highways, and all the 
powers conferred by the Highway Acts on the inhabitants in vestry assembled 
of any parish within the district. The rural council may agree with any person 
for the making of new public roads, and it may also enter into agreements with 
any persons liable to repair any road {ratiow tenurce), with a view to taking 
over its maintenance and repair. 
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district councillor represents his parish on the Board of 
Guardians ; and in rural parishes there is no longer any 
special election for Boards of Guardians. In the words of the 
Act, '' Guardians, as such,’’ are no longer elected. Where a 
rural district and a union are identical, the rural district 
council consists of the same persons as the Board of Guardians. 
The clerk to the one body is usually the clerk to the other, 
and the meetings of the two bodies are usually held in succes- 
sion. They sit first as ^ural district councillors, and then as 
guardians. Thus, by a purely formal change, in all cases 
where the union is identical with the rural sanitary district, 
the administration of the Poor Law might be made, like the 
maintenance of roads, part of the ordinary business^ of the 
local authority. At present, however, the two bodies remain 
in form distinct, even where thek* districts and their members 
(apart from ex officio persons) are the same. 

Passing now to the basis upon which the new rural authority 
was constituted, we are brought at once into direct contact 
with one of the most important political features of the Local 
Government Act of 1894. The new body consists of coun- 
cillors — one, or more, of whom Is elected by the parochial 
electors in each polling district. Ordinarily each parish of 
which the rural district is composed forms a polling district, 
but parishes may be added together, or divided into wards 
for this purpose,^ by tha Coiinty Council. The provision by 
which urban and rural district councillors (and ^ 
guardians) are elected by the parochial electors 
of the parishes constituting the district or union is, as was 
previously pointed out, the most liberal and democratic known# 
to English law, for it combines all inhabitants of the district 
who are on the Parliamentary electors’ list with all who are 

^ Cf. Local Government Act 1894, sec. 24 (3). One drawback to concentra- 
tion, and to tke abolition of ad hoc authorities for the purposes of Poor Law and • 
education, is that people who are devoted to philanthropy and education may 
not be willing to stand for bodies which combine sanitary and other work with 
that which they care for. In this way valuable services might here and there 
be lost to Poor Law administration. But rural guardians have long done 
sanitary work, and the case for an ad hoc authority is much weaker in the business 
of poor relief than of education. 

2 Of. L.G. A. 1894, sec. 24 (1) and sec. 60 (1). This union of parishes for the 
purpose of electing rural district councillors must not be confused with the group- 
ing of parishes for the purpose of parish councils (cf. L.G.A. 1894 sec. 1 (1). 
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on the Local Government electors’ list, without distinction 
of sex. At the same time, the property qualification for 
guardians was repealed, and the principle of “ one man one 
vote ” introduced. The latter change was particularly sweep- 
ing, since, before the year ^1894, the guardians (and therefore 
the rural sanitary authority) were elected upon highly pluto- 
cratic principles. Voters were of two classes — owners and 
ratepayers. Each owner or each ratepayer was entitled to at 
least one vote, but he might have as many as six ; ^ and if an 
owner occupied his own property, he might, under the old 
regime, have as many as twelve votes. The term of office of 
rural district councillors and guardians is three 

Terms of office, . i j i ^ 

qualifications yoars, one-third oi the members (or as nearly as 

pd election of Le) ffoing out of office every year on 15 th 

councillors. ^ f ^ ^ i 

April. In som»e Unions, however, beiore 1894, 
a triennial service of guardians had been established by order 
of the Local Government Board. In these Unions this system 
of retirement was continued by the Act of 1894, “unless the 
County Council, or a joint-committee of the County Councils, 
on the application of the Board of Guardians, or of any district 
council of a district wholly or partially within the Union, 
otherwise direct.” The system of triennial simultaneous re- 
tirement may further be extended to any district council and 
Board of Guardians, if such council applies to the County 
Council, and the County Council consents to make an order 
for that purpose.^ 

The disqualifications for the office of rural district councillor 
(and therefore of rural guardian) are the same as those for the 
-office of a guardian in an urban district or borough, and include 
all those which we have already mentioned as applying to 
urban district councillors in the previous chapter, with the 
addition that a person disqualified for the office of guardian is 
, also disqualified for the office of rural district councillor.^ They 
are set out at length in the forty-sixth section of the Local 
Government Act of 1894. There are no aldermen in a rural 

^ Under the scale fixed by 7 and 8 Viet. c. 101, sec. 14, cf. historical part, 
yol. i. p. 142. 

^ See Local Government Act 1894, sec. 24 (4), and sec. 20 (6). 

® Local Government Act 1894, sec. 46 (6); for an example of an additional 
disqualification introduced by this sub-section, cf, 5 and 6 Vict. c. 57, sec 14, 
with regard to dismissed Poor Law officers serving as guardians. 
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council. The whole council is directly elected by the 
ihhabitants. 

\ With some small exceptions and modifications, the provi- 
sions of the Municipal Corporations Acts are applied to rural 
district councillors, so far as thfey relate to expenses of 
elections, the acceptance of office, re-eligibility and casual 
vacancies.^ The law with regard to resignation is borrowed, 
j in the case of urban district counciJJLors, from the Municipal 

Code, in that of rural district councillors, from the Poor Laws, 
i which enable the Local Government Board to accept the 

! resignation of any guardian (and therefore of any rural district 

j councillor) for any cause they may deem reasonable.^ More- 

over, the rules of the Local Government Board, by which, as 
we have seen, the elections of both urban and rural district 
councillors are regulated, may ^provide that the expenses of 
contested elections for rural district councillors shall fall, as 
they previously fell, upon the parishes instead of upon the 
whole rural district or union. Under the provisions of the 
Municipal Code the expenses of each contested election are 
saddled upon the local area as a* whole instead of upon the 
electoral subdivision — the ward or parish as the case may be. 
The old theory of Poor Law Union elections was that, since 
a contested election is a parochial concern, it should also be 
a parochial expense. The same argument applies to rural 
district councils which, fike Boards of Guardians, are composed 
of representatives elected by the constituent parishes. The 
law is therefore right in giving the Local Government Board 
a discretionary power to keep the old system in force.^ The 
actual elections are conducted in accordance with rules framed 
by the Local Government Board, whose powers are of course 
strictly circumscribed by the provisions of the Act.^ 

We now proceed from the formal constitution to the 
substantial powers of the rural district council; and here,* 
again, the rural body shows a strong family likeness to its 
urban correlative. It is upon the differences only that we 
need to insist, since the powers of a rural district council are 

^ See Local Government Act 1894, sec. 48 (4a). 

^5 and 6 Viet. c. 57, sec. 11. 

^ Local Government Act 1894, sec. 48 (4c). 

^ See Local Government Act 1894, secs. 20 (5), and 48 (2). 
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nearly all included in those of an urban district council, which 
have already been described in the preceding chapter. First, 

Powers and ^^en, as regards public health. Like municipal 
duties of rural and urban councils, a rural district council 
district councils, most ''of its Sanitary functions from the 

Public Health Act of 1875, and the distinction between urban 
and rural sanitation is a distinction not of kind, but of degree. 
Many powers which are imperatively required by the sanitary 
authority of a town are not required*^ by, and have therefore 
not been conferred upon, that of a rural area. ‘ But the 
principal provisions of sanitary legislation apply to rural as 
well as to urban sanitary authorities. A rural district council 
is the rural sanitary authority, and a rural sanitary authority is 
a local authority’' witEin the meaning of the Public Health 
Act of 1875.^ 

Generally speaking, then, a rural sanitary authority 
possesses the same powers with regard to the drainage of its 
district and the removal of nuisances as an urban sanitary 
authority. It will be remembered that Part HI. of the Public 
Health Act (secs. 13-^143)^ contains the bulk of the sanitary 
code. Most of these sections impose duties or confer powers upon 
the local authority,” Le. upon both rural and urban sanitary 
authorities. But many minor and some important provisions 
relate exclusively to urban authorities, as, for example, the 
paragraph dealing with offensive "trades (secs. 112-115), and 
the paragraph in Part IV. which gives lighting powers to 
urban authorities only. Or again, to take another illustration, 
section 25 imposes a penalty on any person who builds or 
rebuilds a house without proper drains in an urban district 
Statutory powers restricted to urban authorities are called 
urban powers ; but if a .rural authority so desires it may 
apply to the Local Government Board to be 
" nrban^powerr respect of the whole or part of the 

district (a “ contributory place”) with any power 
or powers conferred on urban authorities by the Public Health 
Act. And the Local Government Board may then by order 

^ See Public Health Act 1875, section 4, Definitions. By sec. 5, “for the 
purposes of this Act, England, except the metropolis, shall consist of districts 
to be called respectively (1) urban sanitary districts, and (2) rural sanitary 
districts.” 

2 See vol, i. pp. 358-361, where an analysis of the Act of 1875 will be found. 
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comply with the request '‘either conditionally or subject to 
any conditions to he specified by the Board as to the time, 
portion of the district, or manner during, at, and in which, 
such powers, rights, duties, liabilities, capacities, and obliga- 
tions are to be exercised and attach.” ^ 

There is one useful piece of legislation, the Public Health 
(Water) Act of 1878, the principal provisions of which apply 
to rural sanitary authorities only. Lest, however, urban 
authorities should be deprived altogether of the benefits of the 
Act, discretion is given in the Act itself (sec. 11) to the Local 
Government Board to apply the Act to an urban district. An 
Act enabling a central authority to confer a rural power 
on an urban authority is something of a curiosity. But 
Parliament is not afraid of enacting '•a paradox if only it 
is useful. 

How greatly the elasticity of local government has been 
increased by the operations of the Local Government Board at 
the request of rural district councils may be judged by a 
glance at the annual reports of the Local Government Board. 
In 1899 about 120 rural di^rict cotincils obtained urban 
powers, mostly under the Public Health Acts, the Town Police 
Clauses Acts, and the Private Streets Works Act 1892. 
Sometimes the power (or powers) was obtained for the whole 
district, but more often for a contributory place or places 
within the district. Provikons for watering, cleansing, widen- 
ing, and improving streets, and also for the making of bye- 
laws to prevent nuisances, seem to have been in especial 
demand during the last two or three years. Under the Act 
of 1894 the Local Government Board may also confer urban 
powers by general orders — as it were wholesale — upon all 
rural district councils.^ 

^ See section 276 of the Public Health Act 1875. This section is constantly 
put into operation, especially in rural districts which contain a populous area. 
The investment of the rural district council with urban powers for a populous, 
area often does away with the necessity for constituting a small and possibly 
inejB&eient urban district council. Other examples of urban powers*’ are those 
under which public baths, slaughter houses, markets, etc., may be erected and 
public gardens laid out. 

2 Of. 28th and 29th Annual Reports of the Local Government Board, and 
30th Annual Report (1900-1901), p. cxxx. and p. di 4. In two cases during the 
year 1900 the Local Government Board approved of resolutions passed by rural 
district councils constituting special drainage districts, which are new rating 
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Of the purely sanitary duties imposed upon rural district 
councils by public health legislation, the principal may be 
summarised under the four heads of Water, 
Water-supply. Nuisances, and Diseases. Most of the 

powers and duties of rural district councils in regard to the 
drainage and water-supply of their districts are contained in 
the Public Health Act of 1875. A rural district council, how- 
ever, though under the Public Health Act its powers are less 
than those of an urban council, comes under certain special pro- 
visions of the Water Act of 1878. Some of these provisions are 
enabling, but a positive duty is laid upon every rural district 
council (by sec. 3) “to see that every occupied dwelling-house 
within their district has within a reasonable distance an 
available supply of wholesome water — sufi&cient for the con- 
sumption and use for domestic purposes of the inmates of the 
house.” If there is not such a supply, the owner of the house 
may be required (subject to an appeal) to provide it.^ 

Like other sanitary authorities, a rural district council is 
required to regulate common lodging-houses within its district 
with a view to preventing crkne, immorality, and the spread 
of infectious diseases.^ 

After sanitary duties proper the most important work 
carried out by rural district councils is the maintenance and 
Highways regulation of highways and footpaths. As we 

paths, and have already seen, every rural district council 

commons. became in 1894 the highway authority.^ The 
main roads remain under the County Council, but in many 

are^s. These are examples of special orders. We are not aware that the Local 
Government Board has ever used the power conferred by the Local Government 
Act 1894, sec. 25 (5), to confer urban power on rural district councils by general 
order. 

^ It may be further observed that under section 62 of the Public Health Act 
1875 both rural and urban authorities may require an owner to provide a water- 
suppiy for any house to which it can be supplied at a cost not exceeding the 
local water-rate or twopence a week (cf. West Lancs. R.D.C. v. Ogilvy [1899], 
1 Q.B. 377). The object of the Water Act of 1878 is to obtain a supply of 
water where there is none available within a reasonable distance. 

® See Public Health Act 1875, sec. 76 sgrgf. 

® Local Government Act 1894, sec. 25, in consequence of which secs. 144-148 
of the Public Health Act 1875 now apply to all rural as well as to all urban 
districts. The powers of highway authorities have akeady been discussed 
briefly in previons chapters, and include the powers of the old “surveyors of 
highways.” 
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cases they are repaired under an agreement with the superior 
body by the rural district council, though it may not, like an 
urban authority, claim to perform this function as a right. In 
the year ending 31st March 1900, the total length of the main 
roads in the administrative counties of England and Wales 
(excluding London) was 26,598 miles, of which 3819 miles 
were situate in urban districts, and no less than 22,779 miles 
in rural districts. The following .extract, taken from the 
Local Government Board's Thirtieth Annual Report, shows that 
in the same year urban main roads were in almost all cases 
repaired by urban councils, while of rural main roads less than 
a third were repaired by rural councils : — 

The County Councils themselves repaired during the year 15,670 
miles of main roads, of which 370 m^les were Situate in urban districts, 
and 15,300 miles in rural districts. The amounts expended by the 
County Councils otherwise than out of loans during the year on the 
maintenance, repair, and improvement of these roads was £931,263. 

The total length of main roads which the councils of urban districts 
repaired during the year was 3449 miles, and the amount of the con- 
tributions received by these councils from the County Councils during 
the year in respect of these roads was £694,421.* 

The total length of main roads which the rural district councils 
repaired during the year was 7479 miles, and the amount of the 
contributions received by these councils from the County Councils during 
the year in respect of these roads w'as £399,027.^ 

But besides the main, roads there were other roads, 
extending over 95,554 miles, maintained by rural district 
councils at a cost of more than £1,700,000 during the year 
in question. Of these roads 92,665 miles are described as 
having been '' kept metalled.” ^ Every district council, rurai 
as well as urban, is specially charged with the duty of pro- 
tecting all public rights of way in its own or an adjoining 
district, and of preventing obstruction of paths and unlaw- 
ful encroachment on roadside wastes.^ Similarly any district , 
council, whether rural or urban, may, with the consent of the 
County Council, aid persons in maintaining rights of common 
'' where, in the opinion of the Council, the extinction of such 
rights would be prejudicial to the inhabitants of the district.” 

^ Tbirtietb Annual Report of Local Government Board, p. xxxvii. 

^ Id, p. clxxv. In these statistics the Council of the Scilly Isles counts as a 
rural district council. 

^ Local Government Act 1894, sec. 26 (1). 
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Kural district councils may also, with the consent of the 
County Council, exercise the powers conferred on urban 
authorities by the Commons Act of 1876 (sec. 8) in relation 
to any common within their districts. For these purposes, 
— that is to say, the restoration or preservation of commons, 
— district councils “may institute or defend any legal pro- 
ceedings, and generally take such steps as they deem 
expedient.”^ . ^ 

A rural district council has subsidiary duties to perform 
under the Factory and Workshops Act, which was passed in 
order that industries mighty not be carried on under conditions 
dangerous to health. It is also empowered to obtain from the 
Postmaster-General additional postal or telegraphic facilities 
for" any part of its district, hj undertaking to pay any loss 
which may be suffered by the General Post-Office in consequence. 
This is an interesting modification of the general theory of the 
British postal service,, which now charges uniform rates for 
messages irrespective of their cost or distance to all parts of 
the United Kingdom. The question of allotments and small 
holdings is dealt with in other parts of this work. The rural 
sanitary authority had powers under the Allotment Acts 1887 
and 1890. At the end of 1894, when the new rural district 
councils took their place, eighty-three of these rural authorities 
had purchased or hired 1836 acres of land in 151 parishes, and 
had distributed it among 4711 persons. From 1894 to 1897 
only 160 acres of land were acquired for allotments and small 
holdings by only nine rural district councils — this falling off 
being accounted for by the activity of over a thousand parish 
councils.^ Lastly — not to enumerate all the powers possessed 
by rural district councils — a word of praise is due to some 
of them for their activity in improving, by supervision and 
inspection, the deplorably insanitary condition of the cottages 
in many parts of the country. The conscience of the nation 
has been awakened to the seriousness of the housing problem 
ill both town and country; and so far as the country 
is concerned, the rural district council, being the rural 
sanitary authority, would be the natural instrument of 
the Legislature- Already the rural district council is an 

^ Local Government Act 1894, sec, 26 (2) and (3). 
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authority under the Housing of the Working Classes Acts 
1890 and 1900.^ 

To carry out the tasks enforced on it by the Legislature, a 
rural district council has an organisation identi- 
cal in almost all respects with thSt of an urban system, and 
district council. As in the urban system, which conditions of 

rural government. 

we have already described, so here the centre of 
administrative gravity is often four^d in committees operating 
under the supervision of the whole body. 

As the normal conditions of rural administration differ 
widely from those of urban, owing to the greater extent of a 
rural district, its subdivision into parishes, with parish councils, 
and the comparative sparsity of its population, it is remark- 
able that Parliament should have so closely assimilated urban 
and rural constitutions by the* Act of 1894. So far as the 
statutory machinery of administration is concerned, only one 
important difference exists between urban and rural districts 
— a difference which is immediately connected with the 
subject of our next chapter. Under the Public Health Act ^ 
a rural sanitary authority might'appoint^a parochial committee 
to exercise delegated powers within the parish for which it is 
appointed ; and that committee might be empowered to incur 
expenses not exceeding a prescribed amount. The expenses of 
a parochial committee must be reported to the authority, and 
must, if legally incurred, he discharged. These powers are 
continued by the Act of 1894, and vested in the rural district 
council. But if the parochial committee includes persons 
who are not district councillors, '' those other persons shall, 
where there is a parish council, be, or be selected from, the 
members of the parish council.” ^ The same section provides 
that the district council may, if it likes, substitute the parish 
council itself for the parochial committee. The provision is 
interesting as an expression of the idea that an organic^ 
relationship should be established between all local governing 
bodies to facilitate common action and to prevent the mis- 

^ Cf. circular letter of Local Government Board to rural district councils, 
Local Government Board’s Thirtieth Annual Report, p. 22. By the Act of 
1900 every rural district council may, with the consent of the County Counei], 
adopt Part III. of the Act of 1890, either for a part or the whole of its district. 

® Public Health Act 1875, sec. 202. 

® Local Government Act 1894, sec. 15. 
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understandings and friction which are so apt to arise between 
authorities having the same, or overlapping, or adjoining areas. 
During the debates of 1894 this principle found a strong 
advocate in Mr. Henry Hobhouse, who urged that the members 
of a superior authority should always be ex-officio members of 
the inferior body. But the amendments introduced into both 
Houses for giving full effect to this doctrine were rejected ; and 
its advocates are left to console themselves with the section 
above referred to.^ 

Eural district councils have the same powers with regard 
to the appointment of officers and the employment of servants 
which have been described in the previous chapter on Urban 
Districts. It may be observed that, in accord- 
ance with- the usual practice on the dissolution 
of a public body, provision was made in the 
Act of 1894 that the officers of highway authorities should 
be transferred along with their powers to the new rural 
district councils. 

At the head of the staff is the clerk, whose office is 
usually associated fof the sake of convenience with that of 
clerk to the guardians, especially in cases where the rural 
district is identical with the Poor Law union. The offices of 
clerk and treasurer are both statutory, and their salaries must 
be approved by the Local Government Board — a special pre- 
cautionary control to which urban district councils are not 
subjected. A rural council is also obliged to appoint a 
medical officer of health and an inspector of nuisances. Two 
or more districts, however, may, with the approval of the 
Local Government Board, combine in the appointment and 
employment of a medical officer of health. A Poor Law doctor 
is eligible for that position. The Local Government Board 
has the same powers of control over the appointment and 
employment of medical officers of a rural district as it has 
over those of a Board of Guardians. The Board's control 
is indeed dependent upon the CounciTs acceptance of the 
Exchequer grant,^ as the grant is dependent upon the Council 
fulfilling the requirements of the Board. But the grants are 
too substantial to leave it open to a rural council to renounce 

^ Local Grovemment Act 1894, sec. 15. 

® Half the medical officer’s salary . 
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them for the sake of asserting independence of the Board. 
Lastly, as highway authority a rural council must employ 
a surveyor; hut the office may be combined with that of 
inspector of nuisances. 

The finance of rural administration is governed by prin- 
ciples which have already been developed in chapters on 
municipal and urban administration. The Act of 1894 
generally treats of “ District Councils/' and the main features 
of urban and rural district finance .are therefore 
not merely similar, but the same. Accordingly 
it is unnecessary to repeat what has been said in the previous 
chapter regarding the position of ^the treasurer, the framework 
of the district rate, and the supervisory powers exercised by 
the auditors of the Local Government Board over expendijjure, 
and by the Board itself over bjprrowing? Our only concern is 
in peculiarities which distinguish rural from urban finance. 
These peculiarities centre in the revenues and their organisa- 
tion, which again are the direct result of a real dissimilarity 
in the social texture and economic conditions of these two 
types of community. Always in the eyes of the law, and 
usually also in fact, an urban district is inhabited by a com- 
pact and populous community with no great diversity of 
financial interests so far as the ordinary purposes of local 
government are concerned. Its revenues, therefore, are con- 
veniently accumulated intone fund, and raised by one rate 
levied uniformly over the whole area. It is quite otherwise 
with the large and sparsely populated rural district. An 
aggregation of scattered villages, with different economic 
interests and few purposes in common, cannot fairly be siib- 
jected to a single and uniform system of taxation. Many of 
the inhabitants have no artificial water-supply and no system 
of drainage, and cannot be expected to contribute to con- 
veniences which they do not enjoy. Why should they pay 
for the necessities of their neighbours ? It is scarcely arguable 
that a village with a clear stream should help to defray the 
cost of a reservoir for another village possibly miles away, 
merely because both elect members to the same rural dis- 
trict council. Even in an urban district or municipality, as 
we have seen, provision has been made by the Legislature 
for levying special district rates in certain special circum- 
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stances,^ lest a rule in itself good should become rigid and 
cause occasional injustice ; and the same object may be attained 
by private Bills and provisional orders. In rural districts, how- 
ever, the conditions of life are so different that the principle of 
a single uniform rate for all ^purposes is not applicable. There 
is no local district whose authority has so few general district 
purposes ; for of those things which are of common interest, 
some are absorbed by the parish and some by the County 
Council. - ^ 

That being so, the first care of the Legislature in pro- 
viding a financial basis for rural sanitary authorities was to 
make a distinction: ''The expenses incurred by a 

General and authority in the execution of this Act shall 

Sp6Cld>l 6Xp611SSSi ^ 

be divided 4nto general expenses and special 
expenses.”^ To expMn the ^ important distinction hereby 
established, it will be most convenient to follow the words of 
the Public Health Act, which are not so remote from the 
common dialect as to require translation : — 

General expenses (other than those chargeable on owners and occupiers 
under this Act) shall be the expense of the estabMshment and officers of 
the rural authority, the expenses in relation to disinfection, the pro- 
viding conveyance for infected persons, and all other expenses not deter- 
mined by this Act or by order of the Local Government Board to be 
special expenses. . . . General expenses shall be payable out of a common 
fund to be raised out of the poor-rate of the parishes in the district, 
according to the rateable value of each contributory place in manner in this 
Act mentioned. 

Thus far section 229 of the Public Health Act 1875. 
The Local Government Act of 1894 (sec. 29) adds that "Any 
highway expenses shall be defrayed as general expenses.'' 
Special expenses are defined by section 229 of the Public 
Health Act as follows : — 

Special expenses shall be the expenses of the construction, maintenance, 
and cleansing of sewers in any contributory place within the district, the 
providing a supply of water to any such place, and maintaining any 
necessary works for that purpose, if and so far as the expenses of such 

^ Of. previously pp. 137-1S8, and Public Health Act 1875, sec. 319. Gf. sec. 
207. 

2 On the expenses of a rural district council and the means by which they 
are to be defrayed, see Public Health Act 1875, secs. 229-232, and Local Govern- 
ment Act 1894, sec. 29. 
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supply and works are not defrayed out of water rates or rents under this 
Act, tke charges and expenses arising out of or incidental to the possession 
of property transferred to the rural authority in trust for any contri- 
butory place, and all other expenses incurred or payable by the rural 
authority in or in respect of any contributory place within the district, 
and determined by order of the Local Government Board to be special 
expenses. ... 

Special expenses shall be a separate charge on each contributory place. 

Every parish or special drainage district within the rural 
district is ''a contributory place.”. The mode of raising 
expenses from a contributory place is provided by section 
230 of the Public Health Act 1875, part of which may be 
cited : — 

For the purpose of obtaining payment from the several contributory 
places within their district of the sums to be contributed by them, -the 
rural authority shall issue their precept to the overseers of each such con- 
tributory place, requiring such overseers to pay, within a time limited by 
the precept, the amount specified in such precept to the rural authority, 
or to some person appointed by them, care being taken to issue separate 
precepts in respect of contributions for general expenses and special 
expenses, or to make such expenses respectively separate items in any 
precept including both classes of expenses. 

The overseers shall comply with the requisitions of such precept by 
paying the contribution required in respect of general expenses out of the 
poor rate of their respective parishes, and with respect to special expenses 
by raising the contribution required by the levy (in the case of an entire 
parish on the whole of such parish, and in the case of a contributory place, 
or part of a contributory place, forming part of a parish, by the levy on 
such place, or such part thereof, exclusive of the rest of the parish) of a 
separate rate in the same manner as if it were a rate for the relief of the 
poor, with this exception ; (namely), 

That the owner of any tithe, or of any tithe commutation rent:, 
charge, or the occupier of any land used as arable, meadow, or 
pasture ground only, or as woodlands,^ market gardens, or nursery 
grounds, and the occupier of any land covered with water, or used 
as a canal or towing path for the same, or as a railway constructed 
under the powers of any Act of Parliament for public conveyance, 
shall, where a special assessment is made for the purpose of such 
rate, be assessed in respect of one-fourth part only of the ratable 
value thereof, or where no special assessment is made, shall pay in 
respect of the said property one-fourth part only of the rate in 
the pound payable in respect of houses and other property. 

^ Add after “woodlands” the words “orchards” and “allotments”; see 
the Public Health (Rating of Orchards) Act 1890 and the Allotments Eating 
Exemption Act 1891. 
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By later legislation, however, an important modifica- 
tion is introduced. Under the above section (230) of the 
Public Health Act the expenses under an order of the Local 
Government Board had to he defrayed out of a rate not 
equally assessed — certain properties being assessed at one- 
fourth only. Now, by the Local Government Act of 1894/ 
the Board may direct that the special expenses be raised as 
general expenses, — that is to say, out of an equal rate to which 
all properties will be assessed at their full value. In con- 
sequence, however, of the Agricultural Piates Act,^ agricultural 
land is assessed at half its value only, the deficit being made 
up by an exchequer eontriJ)ution. 

The rural district council, as we have seen, does not 
collect rates for itself, but obtains its local revenues by pre- 
cepts issued to the oVerseers of its respective parishes. It is 
not necessary in this chapter to discuss further the relations 
of a rural district council to the County Council, as these 
have already been noticed,^ while its relations to parish 
councils will be considered subsequently.^ The administrative 
and financial powers exercised by the Local Government Board 
over urban and rural district councils alike have already been 
described in the previous chapter. 

1 Sec. 29 (6). 

^ Passed in 1896, and renewed for four years in 1901. 

^ See p. 75 et al. ^ See p. 195 et al. 
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INTEODUCniON 

THE PAEISH AND ITS GOVERNMENT ^ 

* 

The idea of creating corporate bodies for the administration 
of parishes received its first legislative expression in the 
Local Government Act of 1894. How far that The ancestry of 
Act, popularly known as the Parish Councils Act, Parish councils, 
should be regarded as a reversion^ to an ^rlier system of local 
government, whether it can be derived from the Germanic 

^ The literature of Parish Councils is naturally associated with the Act 
of 1894, or with the movement which preceded and led up to it. Many 
popular handbooks have been issued as guides to parish councillors ; but the 
best legal commentaries are those of Jenkins and of Macmorran and Dill. The 
Act is not very clear in its arrangement, and the device of legislation by 
reference which was adopted to facilitate its journey through Parliament makes 
many parts of it unintelligible to lay readers. General accounts and description 
of parochial government may be found in Jenks, pp. 19-53 ; Blake Odgers, pp. 
35-68 ; Wright and Hobhouse, pp. 1-8 ; Vauthier, chap. v. ; Arminjon, chap. ii. : 
cf. also Mr. Sidney Webb’s Lectures reported in the Municipal Journal for 1899 
(November and December). In this chapter, besides reports of Parish Council 
meetings and other information derived from newspapers and reviews, many 
pamphlets have been consulted, among which Fabian Tracts, 58, 62, 63, and 
Reports of the English Land Restoration League^ 1893-1897, may be particularly 
mentioned. For the general history of the subject and of English land laws, • 
cf. Maitland and Pollock’s History of the English Law^ 1898 ; Gneist, Englische 
Verfassungsgeschichte, 1882, and Self- Government, 1871 ; Brodrick, English 
Land and English Landlords ; Gamier ’s jSzs^ori/ of the Landed Interest, i. ii. 
(1892-93) ; Lord Edmond Fitzmaurice on the Areas of Rural Government,” in 
the Golden Clul Essays, 1882, p. 117 sgq, ; Thorold Rogers’ Economic Interpreta- 
tion of History, 1894, and his Six Centuries of Worlc and Wages: A History of 
English Labour ; Joseph Arch : The Story of his Life, told by himself, 1898 ; 
Hasbach, “Die Englischen Landarbeiter,” in Schriften des Vereins fur Social- 
politiJc, IBM. 
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elements in the ancient constitution of the country, has 
already been discussed in our historical survey in connec- 
tion with the political and social factors which finally led up 
to this, the last important chapter in the reconstruction of 
Local Government in England, the most recent step in the 
long inarch of administrative reform of which the first was 
taken just fifty years before. The constitution of the new 
Parish Councils is for the most part copied from the models 
already adopted in municipalities, counties, and districts, but 
with certain substantial modifications, which were required to 
adapt the received pattern of representative democracy to the 
smallest unit of local government. 

It is to be observed that the new organisation of paro- 
chial government was not accompanied by a complete destruc- 
tion of the old. I Originally the parish and its organisation 
were purely religious. | With this a civil organisation was 
gradually interwoven, and the civil work was placed under 
the control of the Justices of the Peace.^ The Church, 
however, did not lose its hold ; and the system of parochial 
government which ^ prevailed in England from the end of 
the sixteenth century was a remarkable compound of Church 
and State. Indeed, the Church and not the State gave parochial 

Parochial government that universality which has made 
government it the elementary area of local government in 

universal, England. The whole kingdom had been mapped 
out into parishes by the Church, and consequently the whole 
kingdom, town and country alike, was covered by a parochial 
organisation for civil as well as for ecclesiastical purposes. 

^ If we except a few extra parochial places ” (old exemptions 
inherited from feudal law, which were almost if not entirely 
put an end to by the legislation of the nineteenth century), 
there is not a spot of English ground which is not theoretically 
and actually parochial ; and consequently there is no inhabitant 

^ In saying this we do not mean to imply that the parish as an area was an 
entire invention of the Church, or that Archbishop Theodore (see note, p. 164) 
worked without reference to such civil organisation as then existed. In most 
parts of the country there were small civil areas, commonly called townships. 
These the Church took, severally, or in groups, and called parishes. The 
reason why the parish became the local area for poor relief is that until the 
reign of Elizabeth poor relief was a religious function. The State therefore 
took over the area with the function. 
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of England who is not in some way subject to parochial 
government. Apart from the distinction between “ common/' 
or “ open/' and '' select " vestries, such parochial government 
as existed before 1894 was not only universal, but uniform. 
It performed the same functions , under the same forms in 
town and country alike. The legislation of 1894 put an 
end to the uniformity, though not to the universality, of 
parochial government, by drawing a fundamental distinction 
between urban and rural parishes. * In rural parishes the 
Legislature has taken away from the vestry 
its civil powers, and transferred them to the 
parish council or parish meeting! In urban 
parishes, however, the vestry remains, or may remain, with 
its civil as well as its ecclesiastical functions. Thus -the 

smallest areas of local government in England fall into 
two classes — urban and rural. In the former 
the old machinery is left standing, an isolated 
survival, ill-fitted for its work, and not likely 
to resist the encroachment of the more efficient and democratic 
bodies which govern urban and municipal districts. In the 
latter a new parochial authority has been created in touch 
with the superior rural authorities. We shall accordingly 
describe first, and at most length, the rural parishes with 
their new and vigorous organisations, reserving the urban 
parishes with their decaying vestries for less detailed treatment 
in a later chapter.^ 


1 P. 203 sqq. 


CHAPTEE I 

'' O 

THE PARISH AS AN AREA OF LOCAL GOVERNMENT^ 

The Parish Councils Acfe of 1894 gave a new form of local 
government to every “ rural parish/' — that is to say, to “ every 
parish in a rural saoiitary district." ^ It will be convenient, 
however, to enlarge upon this definition in order 
"^fpariS^^ to make its meaning perfectly clear. There are 
few expressions in what may be called the 
territorial terminology of English law so puzzling, because 
they have been used in so many senses, as the word '' parish." 
Of Greek origin, the word - parish " was first used to designate 
the sphere of a priest, the smallest of the ecclesiastical areas 
into which the Saxon kingdoms were divided in the seventh 
and eighth centuries.^ 

After many transformations, which need not be recounted 
here, we find in the middle of the nineteenth century that the 
word '' parish " had four distinct meanings, representing more 
or less distinct areas : (1) the civil parish ; (2) the ecclesiastical 
parish ; (3) the poor-law parish ; and (4) the highway parish. 
The two first were originally identical, nor can they be dis- 

1 See the Local Government Act of 1894 (56 and 57 Viet. c. 73), Part III. 
secs. 36>42. 

2 Local Government Act, 1894, sec. 1 (2). 

2 “The work of organisation was undertaken by Archbishop Theodore. . . . 
In Theodore’s time there was little between the bishop of a kingdom and the 
priest whose sphere was a township, and accordingly priest and township were 
by him treated as natural correlatives. And as the early missionaries were often 
at least as much Greek as Latin (Theodore himself came from Tarsus in 
Macedonia), it is no wonder that the township came to be called by ecclesiastics 
parish — that is, the dwelling-place, irapoLKla, of a priest ’’ (Jenks, Local Govern^ 
ment, 'yiy. 20, 21). Cf. Maitland and Pollock, History of English Law, 
edit. vol. i. p, 560 sgq.yOn the relationship of the village, the township, and the 
parish., . 
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tinguished under any general ruling of the common law. 
Even at the beginning of the nineteenth century the civil 
and ecclesiastical parishes remained, in the large majority of 
cases, coterminous. At that time there were over 10,000 
parishes in England and Wales, exclusive of “ extra parochial 
places.” Some of the large parishes, especially in the north of 
England, were subdivided into their constituent townships or 
hamlets, but little had been done to remedy the gross anomalies 
caused by the shiftings of populatioif that had taken place 
since the introduction of parochial government in the reignl 
of Elizabeth. Indeed, the nineteenth century parish was 
still in most cases the same, not merely as the Elizabethan, 
but as the Anglo-Saxon parish. So late as 1876 no less 
than 1300 of these ancient parishes, ' as^ Mr. Blake Odgers 
points out, had outlying portions wholly detached and 
scattered about over adjoining parishes. A rearrangement of 
parochial areas was therefore imperative, both for civil and 
ecclesiastical purposes : for civil, because, as the needs and 
expenses of local government increased, these irregularities 
became highly inconvenient both fjr local, administration and 
finance ; for ecclesiastical, because the zeal of reformers drove 
the Anglican Church to reorganise and adapt itself to modern 
conditions. 

By the Divided Parishes Acts of 1876, 1879, and 1882, 
many large parishes were divided, detached portions were 
merged in the parishes which surrounded them, 
and boundaries were rectified in many other thrcM^pL^h 
cases.^ Under the Local Government Act of 
1888,^ as we have already seen, the boundaries ’ • 

of parishes were rationalised still further by the County 
Coimcils and the Local Government Board, particularly with 
a view to preventing the overlapping of Local Government 
areas.® Between 1881 and 1891 the boundaries of more than 
3000 civil parishes were altered and improved. Mean- 
while the ecclesiastical parishes were being rearranged on 
different principles by the Church Building Acts,^ and New 

^ E,g. where a part of a parish was cut off by a municipal or county boundary, 
or by a river or branch of the sea. Vide Blake Odgers, Local Governmenti pp. 
28-29, 44-45. 

^ Section 57. ^ Local Government Act 1888, sec. 60. 

^ Thirteen in number between 1818 and 1851. 
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Parishes Acts.^ There were, according to the Census Eeport of 
1891, 14, 926 civil and 13,780 ecclesiastical parishes in England 
and Wales, of which only about a third were identical.^ 

Besides the civil and ecclesiastical parishes, there existed 
until 1894 the poor-law or poor-rate parish, which extended over 
the whole country, and had already in the eighteenth century 
become in some cases distinct from the civil parish, owing to the 
occasional necessity of making detached or outlying portions of 
parishes independent areas for the purpose of levjdng and collect- 
ing the poor-rate. A few of these outlying places seem to have 
acquired by custom the right of appointing separate overseers, 
and of being separately rated to the poor-rate, and these rights 
received statutory recognition by an Act of 1819 in all places 
which had enjoyed for sixty years. In an official return 
of 1866 it was pointed out that an area in which a separate 
poor-rate could be made, or a separate overseer appointed, 
might “ consist of an entire ancient parish, one or more high- 
way townships, a parochial chapelry, a chapelry, a quarter, a 
hamlet, or some part of an ancient parish which is not known 
by any of these designations/’ — a delightful illustration of the 
rule of chaos I ^ 

By the Interpretation Act of 1889,^ however, the word 
parish ” means “ a place for which a separate poor-rate is 
or can be made, or a separate overseer is or can be appointed.” 
Modern different definition was given in the Local 
definition of Government Act of 1888 ; ® but as that defini- 
parisii. excluded in the Local Govern- 

ment Act of 1894,® the definition above quoted from the In- 
terpretation Act appHes, and there is no longer any distinction 
between the civil and the poor-law parish. There were also, 
previously to 1894, in many parts of the country highway 
parishes, but these were put an end to by the Act of 1894, 
^ which also provided, as we have seen, that ‘^highway boards 
shall cease to exist.” ^ The operation of the Local Government 

^ Five in all from 1843 to 1884. 

^ Cf. census of 1891. Report^ p. 2. 

® Vide Blake Odgers, p. 46 ; and cf. 1891 Census, vol. ii. p. 281. 

^ 62 and 53 Viet. c. 63. 

® Sec, 100. “ A place forwMcli a separate overseer is or can be appointed/’ 

6 Sec. 75 (1). 

Local Government Act 1894, sec. 25 (1). 
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Act of 1894 has also ended or nearly ended another species, 
the '' Burial Acts Parish/’ which formerly flourished in certain 
places.^ 

The Legislature, then, in creating parochial democracy 
adopted the poor-law parish, hut , it only applied the new 
system of government to those parishes which parishes 
are rural — that is to say, lie within a rural dis- and the Act of 
trict. These, however, were far more numerous, 
though of course less pop^ous and wealthy. Of urban parishes 
— that is to say, parishes within an urban district — there were 
1803 when the Act of 1894 came into operation, while of 
rural parishes there were 13,093.^ As a rule, of course, in 
consequence of the general growth of population the tendency 
has been for urban districts and urban parishes to be forraed 
at the expense of rural districts and rural parishes. But from 
time to time examples occur of the opposite process. For 
example, by an order of 1899 ^ the parish of Kirkleatham, in 
the North Hiding of Yorkshire, was divided into two separate 
parishes, named respectively Coatham and Kirkleatham. The 
new parish of Kirkleatham was transferred by the order from 


^ The best exposition of the meanings which attached to “parish” before 
the passing of the Act of 1894 is to be found in the speeches in which Sir Henry 
Fowler introduced and explained the Local Government Bill in the session of 
1893, see Hansard. In the above summary we have omitted the “Land Tax 
Parish, ” which has no reference to Local Government, being defined as any town, 
ward, township, tithing, parish, place, or precinct, for which a separate assess- 
ment of Income Tax duties or of Land Tax may be made, or for which any 
assessor or collector may be lawfully appointed for the purpose of assessing or 
collecting such duties or Land Tax. See The Taxes Management Act, 43 and 
44 Viet. c. 19. According to Sir Henry Fowler there were in the year 1894 
6977 highway parishes, with a special organisation for the maintenance of high- 
ways. These highway parishes were seldom coterminous with the civil or poor- 
law parishes. In Shropshire, for example, there were 740 highway parishes, 
and only 224 poor-law parishes. Of. Wright and Hobhouse, p. 49, and for the 
development of special highway authorities and highway areas (districts or 
parishes), Gneist, Self-Oovernment^ sec. 138. ^ 

2 The ISTorth Riding of Yorkshire (Kirkleatham, Redcar, and Coatham) — 
Confirmation Order 1899. It may be added that on the order being carried 
out, the two councils which divided the territorial spoils (namely, the Rural 
District Council of Guisborough and the Urban District Council of Redcar) 
failed to agree upon a financial adjustment, and referred it to an arbitrator 
under section 62 of the Local Government Act 1888. The arbitrator was a 
barrister, and was asked to determine the differences between the two councils 
as regards the property, income, and debts affected by the order, and also “the 
principles upon which such adjustment if any shall be made.” 
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the Urban District Council of Kirkleatham and added to the 
Eural District Council of Guisborough ; while the parish of 
Coatham, which formed the remainder of the old urban district 
thus dissolved, was united in one urban district with the urban 
district of Eedcar. ^ 

The distinction between urban and rural parishes involved 
the authors of the Bill of 1894 in a serious difficulty. For, 
in spite of all rectifications of frontier, many parishes still 
remained partly urban and partly rural, and in some cases 
a parish still lay in more than one county. As we have 
already seen in previous- chapters, the Act of 1894 laid 
upon County Councils th& duty of so revising parochial 
boundaries that every parish and (“ unless the County Council 
for special reasons otherwise direct”) every rural district 
should henceforward be" whollyr within the same administrative 
county. And further, every parish should ('^unless the 
County Council for special reasons otherwise direct ”) be 
within the same county (i.e. urban or rural) district. When 
at the passing of the Act a parish was situate in more than 
one urban district, each part^was to be constituted a separate 
parish unless for some special reason the County Council 
should otherwise direct. Where a rural parish was coexten- 
sive with a rural sanitary district, then, until the district was 
united to some other district or districts, or the County Council 
otherwise directed, no separate election of a Parish Council 
was to be held, but the district council was to serve as the 
Parish Council.^ 

In some cases at the time of the passing of the Act 
a ^parish consisted of distinct townships, tithings, or divi- 
sions, or included an ancient chapelry. In such cases 
special privileges might attach to one of these divisions, 
and accordingly to prevent any injustice it was enacted 
as follows : — 

Where it is proved to the satisfaction of the county council that any 
part of a parish has a defined boundary, and has any property or righte 
distinct from the rest of the parish, the county council may order that 
the consent of a parish meeting held for that part of the parish shaE be 

^ See Local Government Act 1894, sec. 36, which contains elaborate pro- 
vision as regards boundaries, and applies section 57 of the County Councils Act 
oflSSS. 
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required for any such act, or class of acts, of the parish council affecting 
the said property or rights as is specified in the order.^ 

Lastly, it should be added that by order of a County 
Council parishes may be grouped for the purpose of contri- 
buting representatives to one Pari& Council, and by a similar 
order a group may be dissolved. These, as well as certain 
other orders, do not require to be submitted to or confirmed 
by the Local Government Board. But such confirmation is 
necessary in most cases! Six months after confirmation by 
the Local Government Board, orders made under section 57 of 
the Act of 1888 — that is to say,o]i;ders affecting boundaries — 
must be presumed to have been duly made and to be within 
the powers of that section, and no objection to the legality 
thereof shall be entertained in any legal proceeding whatever.”^ 
These orders are administrative and not judicial. Hence it 
would seem that a writ of prohibition will not lie against the 
making of them.® 

In accordance with the above provisions a great number 
of orders were made in all the counties of England and Wales 
shortly after the passing of the^ Act, and the simplifications 
intended by the Legislature were carried out with but very 
few exceptions in those special circumstances in which County 
Councils were empowered to " direct otherwise.” Thus a full 
meaning was given to the expression rural parish,” to which 
the constructive part of the Parish Councils Act applied. 

By excluding urban parishes the most glaring diversities 
in the size and population of parishes were got rid of. There 
are, for example, 19 urban parishes outside London, besides 
a number of the 191 metropolitan parishes, q/ 

which contain more than 100,000 inhabitants, rural, parishes 
Even rural parishes, however, exhibit great classification, 
diversities of population and area. There are parishes less 
than 50 acres in extent, and others again of more than^ 
10,000 acres. In 1891 there were 11 parishes without any 

^ Local Government Act 1894, sec. 37. The parish meeting in such a case 
would he called in accordance with sec. 49, 

2 Local Government Act 1894, sec. 42. 

® See Reg. v. London County Council, L.R. (1893), 2 Q.B. 454. On the same 
grounds it might be argued that such orders could not be questioned even by 
certiorari. But section 42 evidently regards them as so questionable for six 
months after the date of issue. 
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inhabitants at all, 6864 with a population of under 300, and 
7813 with from 300 to 10,000 inhabitants. According to 
the report of the Local Government Board for 1898-99, there 
were then 13,083 rural parishes, 7364 of which had Parish 
Councils.^ Dealing broadly cwith these diversities, it appeared 
that parishes might be divided into two large classes — namely, 
those which were large enough for representative institutions, 
and those which were not. The Act of 1894 accordingly 
adopted this classification, Und divided '^parishes into (1) those 
which were to be governed by a representative body, a Parish 
Council; and (2) those which were to be governed directly 
by the inhabitants assembled in a parish meeting. It 
was explained by Sir Henry Fowler, who, as President of 
the Local Governmen|i Board in Mr. Gladstone’s last cabinet, 
introduced the Bill, that no question of principle was involved 
in drawing the line between the two classes. He proposed, 
however, to make a population of 300 inhabitants necessary 
for the introduction of a representative principle. Parliament 
adopted the number, but preferred to make the conditions 
more elastic, so that ^o har^ and fast line is now drawn 
between parishes. But this subject must be dealt with in our 
next chapter. 

^ It appears from the speech of Sir Henry Fowler (Hansard, 21st March 
1893) that in 1893 rural parishes were graduated as follows : — 

About 6000 parishes had less than 300 inhabitants. 

„ 2500 „ „ between 300 and 500 inhabitants. 

3300 „ „ „ 600 and 1000 ,, 

„ 1200 „ „ „ 1000 and 2000 „ 

„ 1000 „ „ 2000 and 5000 
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THE REPEESENTATIVE PRINCIPLE IN PAROCHIAL GOTERNMENT 

In the organisation of rural parishes two main principles have 
been observed: 1. The execution of ^tjie functions conferred 
upon the new communities by" Parliament is entrusted, in the 
first instance, to the whole body of inhabitants in general 
assembly or meeting. 2. Where for the better execution of 
these functions a practical necessity for representative govern- 
ment is made out, then, and then only, a stand- 
ing committee, called a '"Parish Council,'' must 
be elected to carry on the ordinary business of 
the parish. In accordance with these two main principles the 
Act of 1894 creates two large classes of rural parishes: first, 
all parishes with less than 300 inhabitants ; second, all parishes 
with more than 300 inhabitants. Only in the latter case is 
an obligation imposed upon the inhabitants to elect a repre- 
sentative body or Parish Council to manage their aflEairs. In the 
former case all parochial business maybe transacted by the general 
meeting of the inhabitants, called a " parish meeting.” There 
shall be, to quote the first sentence of the first section of the 
Act, " a parish meeting for every rural parish, and there shall 
be a parish council for every rural parish which has a popula- 
tion of 300 or upwards.” That is to say, parish meetings are 
obligatory in all rural parishes, and in parishes containing 
more than 300 inhabitants Parish Councils are also obligatory. 
The Council and the meeting represent two types of communal 
government, and they are related to one another as two stages 
ill the development of an organism. The idea of empowering 
the whole community to manage its own affairs is not lost 
in the second class of larger parishes ; for there the parish 
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meeting remains by the side of the Parish Council endowed 
with important functions, though the idea has been worked up 
into a more highly differentiated form. An old principle has 
thus been restored to the law of the English constitution, and 
applied to the smallest unit of Jocal government — the principle, 
namely, that representation is only a means of self-government, 
and is only entitled to recognition where the direct action of 
the community is practically impossible.^ 

Parish Meeting and Pmsh Council — these then are the 
two organs of modern parochial government in rural districts. 
The first is the primary authority, the most elementary form 
of communal constitution existing in modern England. It is 
not a body corporate, but its acts may be signified under the 
hands --and seals of its ^chairman and the overseers, who are 
made a body corporate for that purpose, and to 
^corpOTato^ behalf of the parish.^ In this 

indirect way it comes about, that in parishes 
which have no Parish Council a parish meeting may be 
regarded as a ficta persona, like Parish Councils ® and the other 
larger corporate bodies ^which ^ave already been described in 
this work. I In such parishes the inhabitants meet, not to 
elect, not merely to deliberate, but also to act. I The whole 
community of ''parochial electors” is the deliberative and 
executive organ of the parish. The larger parishes also have 
their parish meeting, by which some direct share in the 
government is preserved to the community as a whole. But 

^ AltLougL it is certainly unhistorical to regard parish meetings as a revival 
of the old German free community, and to derive them from the “Gemots” of 
the old townships, yet on the other hand it is incontestable that the open 
vestry, as it was still found in many places at the beginning of the nineteenth 
century, was the only genuinely democratic form of local government existing 
in modern times before the Act of 1835. The open vestry was not an 
institution transferred from the forests of Germany, but was evolved in the 
thirteenth and fourteenth centuries by the Church as a popular support. But 
in so doing the Church undoubtedly built, consciously or unconsciously, upon 
traditions of Anglo-Saxon law, and thus helped to hand down an ancient idea 
in a changed form to modern times. Cf. Sidney Webb in Municipal Journal, 
1899, p. 1199 ; Blake Odgers, p. 42 ; Jenks, pp. 22 and 25. Further on the 
legal history of the parish, cf. Maitland, “The Survival of Archaic Com- 
munities,” in the Law Quarterly Jte'oiew, 1893, pp. 226, 227 ; also Maitland and 
Eistory of the English Law, i, -p, SIZ, 

^ Local Government Act 1894, sec. 19 (6) and (11), and later, p. 182. 

® Local Government Act 1894, sec. 3 (9). 
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there is a differentiation of functions and a representative 
body, for the Parish Council is called into being to act as the 
standing organ for the administration of ordinary parochial 
business. 

But in thus distinguishing rnral parishes into two classes 
for purposes of self-government the Legislature did not forget 
its traditional policy. Elasticity, as we have seen so often, 
is a quality of English self-government. The great demo- 
cratic reforms, which ■? have removed so many anomalies, and 
developed comparative order out of utter chaos, Elasticity 
have left plenty of room for local individuality 
and initiative. There is no iron hierarchy, no 
rigid system of logical perfection. Bye-laws, private Bills, ; 
adoptive Acts, special district rates/ are only a few illustrations 
of a temper and spirit which pervades the local government 
of England. The provisions of the Act of 1894, which draw 
wavy lines of demarcation between parishes with and parishes 
without Parish Councils, are another striking example of this 
spirit. The line is movable, though only in the direction of 
the higher form of government. Had^the line been fixed, the 
question would have arisen why a parish with 300 inhabi- 
tants should enjoy a Parish Council, and one of 299 be 
debarred from the privilege (if privilege it be) of representative 
government. Not logic, but reason — not rigidity, but elasticity, 
are required in making provision for the extraordinary diver- 
sities of local conditions. An absolutely fixed limit of popu- 
lation could never have served as a rational principle in 
the formation of local constitutions. The English Legislature, | 
accordingly, adopted the following plan : — 1. Every parish | 
with less than 300, but more than 100 inhabitants, is entitled 5 
to require the County Council to authorise it to become a ■ 
parish of the superior sort — that is to say, to elect a Parish 
Council. 2. Even the very small parishes with less than 
100 inhabitants may ask the County Council to authorise 
them to elect a Parish Council. In this case, however, the ■ 
County Council has discretion to refuse the application. 3. ^ 
A County Council has, further, the right at its own discretion 
to make an order for grouping parishes having less than 300 
inhabitants, and of bestowing upon the group so formed a 
common Parish Council. Eor such a formation the consent of 
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each of the parishes concerned is necessary. The grouping 
order must give a common name to the group thus formed, 
it must also arrange for the election, and in 
grouping particular for the proper distribution of the 

of parishes, j^ieinbers of the Council between the component 
parishes. The act of grouping, however, does not altogether 
destroy the individuality of the parishes grouped. Each 
retains the right it previously possessed of holding its own 
Parish Meeting, and of e^cercising allr those functions which 
are by law conferred upon the Parish Meeting in parishes 
possessed of a Parish Council. A grouping order must pro- 
vide for the appointment 'of trustees and beneficiaries of 
charities, and the custody of documents, so as to preserve the 
separate rights of each parish.^ 

The order may eVen ''piv^vide for the consent of the 
Parish Meeting of the parish to any particular Act of the 
Parish Council, and for any other adaptations of this Act to 
the group of parishes, or to the Parish Meetings in the 
group.” ^ 

The common expenses of administration in such a case , 
are not specially provided for in the Act,^ but they are of 
course distributed between the different parishes of the group 
in proportion to their rateable value. As the County Council 
has power to group, so it has power to make an order dis- 
solving the group on the application of the Parish Council, or 
of the Parish Meeting for any parish included. Orders for 
making or dissolving groups do not require the confirmation 
of the Local G-overnment Board, the County Council having 
fuU powers given it by section 40 of the Act of 1894. 
At all times, moreover, when the population of a parish 
increases so as to justify the election of a Parish Council, the 
County Council may, on the petition of a Parish Meeting, grant 
p. Parish Council to a parish, where the representative system 
has not yet been introduced, and may also, in case the popula- 
tion of a parish falls below 200, on the petition of the Parish 
Meeting order the dissolution of the Parish Coimcil.^ As we 

^ Local Government Act, sec. 38 (3) ; cf. secs. 14 and 17. 

^ Local Government Act 1894, sec. 38 (1). 

® Any adjustment of property debts or liabilities may be made under sec. 
68 of the Act, 'i.e. by agreement. 

^ Of. Local Government Act 1894, sec. 39. 
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have seen in the previous chapter, parts of parishes may have 
defined boundaries and rights distinct from the rest of the 
parish, and in such cases the County Council ^ 

^ Consideration 

may order that the consent of a Parish Meeting for local 

held for such a part shall be requisite for any 
acts affecting those rights.^ Parts of parishes 
often have conditions and interests quite distinct from other 
parts, and an adoptive Act may be adopted by a part of a 
parish only. In suGh:sCases — that As to say, ‘'where a Parish 
Council have any powers and duties which are to be exercised 
in a part only of the parish,'' or again, “ in relation to a re- 
creation ground, building, or property held for the benefit of a 
part of a parish, and the part has a defined boundary," then 
“ the Parish Council shall, if required-.by a Parish Meeting, held 
for that part, appoint annually to exercise such powers and 
duties a committee consisting partly of members of the 
Coimcil, and partly of other persons representing the said 
part of the parish." ^ Under the Act a Parish Council parish 
has more functions than a Parish Meeting parish. But 
additional elasticity is given to the dual system of parochial 
government by a provision enabling tlie County Council, on 
the application of a Parish Meeting, to confer on that meeting 
any of the powers exercisable by a Parish Council. Just as 
a rural district council may get urban powers from the Local 
Government Board, so a Parish Meeting may get Parish 
Council powers from the County Council, — another instance 
of the Legislature's anxiety to adapt local machinery to 
local needs, its readiness to look at a microcosm through a 
microscope. 

Prom one point of view it may seem remarkable to those 
who best know the English character, and are informed of 
that jealous local patriotism which resides in counties and 
towns, and descends as “ parochial feeling " into the smallest 
area of local government, that any government should have 
dared to propose so comprehensive and systematic a measure. 
The difficulties would certainly have been insuperable had 
the measure been drafted, driven through Parliament and 
then administered, without regard to local sentiment, without 


^ Sec. 37. 

2 Local Govermnent Act 1894, sec. 56 (2), cf. sec, 7 (7), and sec. 53 (1), 
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allowance for local peculiarities, in the spirit of a doctrinaire, 
and by the methods of a bureaucrat. No reader of the 
debates of either 1888 or 1894 can fail to be struck by the 
determination of Parliament not merely to preserve but to 
strengthen county patriotism and parochial feeling as the 
principal hope of regeneraffing country life. It was a happy 
instinct that entrusted County Councils with the carrying out 
of the Act in so many of its particulars, and gave a large dis- 
cretion to an authority untinged by bureaucracy and unfettered 
by predilections for logical uniformity. 

In this chapter we have dealt with the dual system, 
in which the Act miscalldd the ''Parish Councils Act'* has 
incorporated the two principles of direct or primary, and 
indi^:.ect or representative government. We have seen that 
the boundary line whidi sepai;ates the two different classes of 
parishes is not a rigid or prohibitive barrier, but is cut in 
various directions by various devices. In the two chapters 
which follow we shall try to forget the bridges and inspect the 
two types of parish separately, describing first the smaller one, 
in which the simpler form of constitution exists. 


0 



CHAPTEE .III 


THE CONSTITUTION OF SMALL PARISHES 
Parish Meetings ^ 

In small parishes the Parish Meeting* is ^the organ of govern- 
ment, and in it all the function^ conferred by law upon small 
parishes are concentrated. The Parish Meeting, as we have 
already pointed out, is simply the legal union of all qualified 
inhabitants into one body under the form of an assembly 
meeting periodicaUy. The expression “ member ” 3^, 
of a Parish Meeting is not known to the law, of a Parisli 
which merely tells us that the Parish Meeting Meeting, 
shall consist of the parochial electors. 'The terminology of an 
English statute is too clumsy to provide a proper distinction 
between the person who, having the same qualifications, is in 
a small parish the member of a Parish Meeting, whilst in 
larger parishes he is, in addition, the elector of a Parish 
Council. But we must take such terminology as the law 
supplies, however misleading it may be, and the law describes 
Parish Meetings as follows : — * 

The parish meeting for a rural parish shall consist of the following 
persons in this Act referred to as parochial electors, and no others, namely, 
the persons registered in such portion either of the local government 
register of electors or of the parliamentary register of electors as relates • 
to the parish.2 

The “ parochial elector franchise, as has been explained 
in another context, is the widest and most liberal known to 
the constitutional law of England, for by a later section of the 

^ Local Government Act 1894, secs. 1, 2, 4, 5, 7, 11, 13, 14, 18, 19, 45, 49, 
88, and Schedule 1. 

^ Local Government Act 1894, sec. 2 (i). 
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Act of 1894 (which covers district as well as parish elections) 
a woman is not disqualified by marriage from being on any 
local government register of electors, or from 
Wiio^arejntitied i 30 ij 2 g an elector of a Parish or District Council, 
provided she is not qualified in respect of the 
same property as her husband. Any man or woman, therefore, 
whose name is on the Parochial Eegister is entitled to attend 
the Parish Meeting and so to assist in managing the affairs of 
the parish. The Parish Meeting mus* assemble at least once 
in every year,’' and, in order that labourers may be able to 
attend, the proceedings shall begin ^'not earlier than six 
o’clock in the evening.” ^ " The statutory annual assembly of 
the Parish Meeting must be held on 25 th March, or within a 
week of that date. Other meetings may be held when 
required at any other Time ; but at the statutory meeting in 
parishes having a Parish Council, the parish councillors for the 

Conduct of elected, and in parishes where there is 

business at no Parish Council the chairman of the Parish 
Parish Meetings. is elected. Public notice of Parish 

Meetings must be given at least seven clear days before, 
specifying the time and place and business to be transacted, 
and the notice must be^ signed by the chairman of the Parish 
Council or any two parish councillors, or the chairman of the 
Parish Meeting or any six parochial electors. In a small 
parish, therefore, the Parish Meeting may be convened at any 
time either by the chairman or by any six parochial electors. 
In certain cases, where especially important business is to be 
transacted, e,g. with regard to the establishment of a Parish 
Council, or the grouping of a parish, or the adoption of an 
adoptive Act, not less than fourteen days’ notice must be given. 
A Parish Meeting has no power to purchase a room or offices 
for its meetings, and in small parishes a vestry room or parish 
^room seldom existed before the Act of 1894. Accordingly, 
where “ no suitable public room is vested in the chairman of 
a Parish Meeting and the overseers, which can be used free of 
charge,” the Act provides that the parochial electors shall be 

^ Local Government Act 1894, sec. 2 (3). The meeting, however, may be 
postponed to another hour on the following day. The prohibition was dictated 
by experience, for in the old open Vestry the parson, as chairman, would often 
summon a meeting in the daytime in order to avoid the presence of the majority 
of the inhabitants of the parish. 
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entitled to use at all reasonable times, and after reasonable 
notice, for meetings and other preserved purposes — (1) “ any 
suitable room in the school-house of any public elementary 
school receiving a grant out of monies provided by Parliament'*; 
and (2) any suitable room, the expense of maintaining which 
is payable out of any local rate." fn the case of a school the 
meeting must not clash with school hours, and in the case of 
rooms used for the purpose of justice or police the meeting 
must not clash with thos® purposes." • 

Every parochial elector present at the meeting has one 
vote, and every question is decided^ by the majority of those 
present on a show of hands, unless the chairman 
assents to a poll, or at least five parochial 
electors, or half of those present, demand^a poll 
before the conclusion of the meeting. In many cases, indeed, 
a poll may be demanded by any one elector.^ Should the 
votes be equally divided the chairman has a second or casting 
vote. A poll is taken by ballot — that is to say, by secret 
voting papers in the manner provided by the Act.^ For the 
purpose of an election, ''ballot boxes, fittings, and compart- 
ments " belonging to any public authority may be borrowed by 
the Eeturning Officer, either free of charge or on conditions 
prescribed by the Local Government Board.® The cost of such 
an election is payable out of the poor-rate, but must not 
exceed the scale fixed by the County Council. In most small 
parishes elections are rare, the show of hands being quite 
sufficient; yet the power to have resort to the ballot is 
extremely useful in cases where influential but unpopular or 
undesirable persons seek appointment to any parochial office.* 
In small parishes the Parish Meeting may choose its own 
chairman, but in parishes which have a Parish Council, the 
chairman of the Parish Council, if he is present, and is not a 
candidate for election, is ex-officio chairman. In parishes • 
without a separate Parish Council the chairman of the Parish 
Meeting is to be chosen at the annual assembly, and is to hold 
office for the year.^ He has, of course, the ordinary duty of 

^ See Schedule I., rules 5-7 of the Act of 1894. 

2 See Local Government Act 1894, sec. 2 (6). 

^ Of. Local Government Act 1894, sec. 48 (6). 

^ Local Government Act, sec. 19. 
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conducting business and preserving order, of declaring the 
result of a vote taken at- a meeting, of giving the casting vote, 
and also of receiving on behalf of the Parish Meeting any 
notices that may be given.^ He has power to obtain payment 
of the expenses of the Parish Meeting out of the poor-rate.^ 
He also acts with the overseers as a corporate body in manner 
directed by the Parish Meeting.^ 

We now pass to the sphere of activity which is assigned 
to the Parish Meeting, mnder the Act of 1894, in parishes 
The functions of where no Parish Council is elected. The powers 
a Parish Meeting, meeting in One of these small parishes are 
in some respects, or rather may be in some respects, smaller 
than those of a Parish Council and Parish Meeting in one of 
thelarge parishes. ^BUt in order to avoid repetition, it will 
be convenient to deal with ’“these points of difference in our 
next chapter, in which will be presented a view of the func- 
tions and activities of a Parish Council. Here it will be 
enough to make one or two specific observations. Pirst, of 
course, the powers of a Parish Meeting differ widely, according 
as there is or is not,, a Parish Council in the parish. But in 
either case the Parish Meeting has certain functions. The 
adoptive Acts, for example, can only be adopted by the Parish 
Meeting whether there is a Parish Council or not. The 
Parish Meeting also exercises considerable control over expen- 
diture ; its consent is necessary to the incurring of expenses 
or the levying of rates under certain adoptive and other 
Acts, and a Parish Council requires the consent of the Parish 
Meeting before it can incur any expense involving a loan or a 
Irate of more than 3d. in the £. Again, no highway in a 
rural parish may be stopped up, diverted, or declared tmneces- 
sary without the consent of the Parish Meeting. An important 
distinction exists between the two forms of parochial govern- 
- ment in regard to the executive. Parish Meetings, unlike 
Parish Councils, are not allowed to employ paid officers unless, 
indeed, the power of appointing and remunerating a clerk, 
which is vested in a Parish Council, is conferred on the Parish 
Meeting by order of the County Council. The distinction is 
proper enough, for the business of a Parish Meeting in a small 

^ See Rales in Schedule I. ^ Local Govemirieut Act, sec. 11 (4). 

® Local Government Act, sec. 19 (6). 
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parish, and the funds at its disposal, are generally insufficient 
to warrant the appointment of a p|id officer. Besides, its 
most important functions are executed by the assistant over- 
seer, himself a paid official, who is appointed by the Parish 
Meeting under the following provision : — 

The power and the duty of appointing the overseers, and of notifying 
the appointment, and the power of appointing and revoking the appoint- 
ment of an assistant overseer, shall be transferred to and vest in the 
parish meeting.^ ^ ^ 

Hitherto the overseers had been appointed annually by the 
Justices, on the nomination of the^ Vestry, and the assistant 
overseer had been appointed by J ustices on the nomination of 
the Vestry or by the guardians. It will be convenient, however, 
to defer until our next chapter a description of that part of^the 
work of a Parish Meeting which** results* from the transference 
to it of all the non-ecclesiastical powers, duties, and liabilities 
of the Vestry. For in that respect a Parish Meeting supersedes 
the Vestry to the same extent as does a Parish Council.^ 

The representative principle may be said to creep into the 
organisation even of the Parish Meeting, ^for the Act provides 
that a Parish Meeting '' may appoint a Committee Power to appoint 
of their own number for any purposes lyhich, in committees, 
the opinion of the Parish Meeting, would be better regulated 
and managed by means of such a committee.'' ^ But all the 
acts of any such committee must be submitted to the Parish 
Meeting for their approval. Here, then, we have the muni- 
cipal form of administration in miniature: the community 
meets as a deliberative organ, but its work may be done by 
parish committees acting subject to its approval and super* 
vision. 

Some functions of the chairman have already been described. 
He presides over the deliberations of the community and 
acts as its representative. But there is also this 

T ., 1 1 ^ 1 . Tke ckairman of 

peculiarity, as we have seen, about the chairman the Parisk Meet- 

of the Parish Meeting in a small parish, that the 

• I A 1 . • 1 porate capacity. 

corporate existence of the community is attached 

to him in combination with the overseer. It has already been 

explained how, under the Municipal Corporations Act of 1835 

^ Local Government Act 1894, sec. 19 (5). 

2 gee, 19 (4), 3 Sec. 19 (3). 
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the old idea that corporate bodies could only be created singly 
by individual acts of th^. Crown was set aside, the Act declar- 
ing that all duly constituted local authorities which complied 
with its provisions should be regarded as corporations or legal 
persons. Yet so much of the old materialistic theory of 
incorporation has survived that it is still difficult, in the 
eyes of English jurisprudence, to personify a local community 
as such. To do so it requires '' a body corporate ” in which 
the fictitious person is in a certain way visible to the senses. 
Such a '' body '' is a representative body, and the inhabitants 
of a small parish fail to^ satisfy its conditions, because they 
have no representative organ. And yet it was absolutely 
necessary to give the parochial government of a small parish 
the*" attributes of a^ccfrporate body, including the power to 
hold real and personal property. So the Legislature hit 
upon the device incorporating not the Parish Meeting, but the 
chairman and the overseers : — 

The chairman of the parish meeting and the overseers of the parish 
shall be a body corporate, by the name of the chairman and overseers of 
the parish, and shall haje perpetual succession, and may hold land for the 
purpose of the parish without license in mortmain ; but shall in all re- 
spects act in manner directed by the parish meeting, and any act of such 
body corporate shall be executed under the hands or, if an instrument 
under seal is required, under the hands and seals of the said chairman and 
overseers. 

The legal interest in all property which under this Act would, if there 
were a parish council, be vested on the appointed day in the parish 
council, shall vest in the said body corporate of the chairman and over- 
seers of the parish, subject to all trusts and liabilities affecting the same.^ 

• The functions of the corporate body created by these sub- 
sections are, it will be seen, purely ministerial. The chairman 
and overseers are simply the servants of the Parish Meeting, 
and may hold land or gifts of land for the benefit of the 
^ inhabitants, just as a Parish Council may do under another 
section of the Act.^ There is no possibility of a “select 
meeting” being developed under cover of this clause on the 
model of the old “ select vestry.” 

Drawing the threads of this account together, we conclude 
that even the smallest local community has now vindicated 

^ Local Grovernment Act 1894, sec, 19 (6) and (7). 

2 See sec. 8, (1), (2). 
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its right to a simple and direct form of self-government. 
In the Parliamentary debates of 18^3 the concession of direct 
powers of government to the inhabitants themselves was 
repeatedly attacked from the Conservative benches (now con- 
cerned to maintain the established system of representative 
government) as an opening of the door to a ^plebiscite or 
referendum. But the representative principle is only a device 
for reducing democratic assemblies to a manageable size, not 
an abstract ideal, but a® second best^ Where such assemblies 
are small enough already, as in the case of a small parish, the 
Legislature rightly decided that the governors should be the 
governed. Accordingly, in the smallest unit of local govern- 
ment, and there only, is the authentic voice of democracy heard. 
Of all units the small rural parish* alone possesses popular 
self-government in the fullest# meanihg of the term. The 
inhabitants are themselves the sole organ for the execution of 
their will. The general will ” expresses itself in a general 
meeting. But it is only expressed in the province marked out 
for it by law. In this, as in every other English form of 
local government, the grand principle is maintained, that ad- 
ministration consists solely in t!he carding out of the laws. 
Local self-government is the free exerpise by a community of 
the powers assigned to it by the Legislature. Every local body 
moves about in Parliamentary chains. 


ch;aptee ly 

PARISH COUNCILS^ — THEIE CONSTITUTION AND GOVEKNMENT 

We proceed now to describe the higher or more complex type 
of parochial government as it is found in the larger rural 
parishes. In these psTrishes ^Iso, as we have said, a Parish 
Meeting has been instituted. But above and out of the 
Meeting, like the second storey of a house, is built a permanent 
body called a Parish Council, The Parish Meeting retains, as 
we have seen, a few fundamental powers. But as the creation 
of a Parish Council gives the community a convenient organ 
of administration, that organ is naturally endowed with all 
the ordinary functions j)ossessed by Parish Meetings in small 
parishes, and also with a number of additional powers suitable 
to parishes which, being large enough to elect a representative 
body, presumably need more government. The Parish Council 
may be regarded as the court of first instance, and the Parish 
Meeting as the court of appeal ; for apart from elections the 
main business of a Parish Meeting in these larger parishes is, 
ag. we have seen, the business of approving certain important 
acts of administration and finance. The rules for constituting 
and convening a Parish Meeting are, it should be said, the same 
in a large as in a small parish. The Parish Council consists of 
^from five to fifteen members, who were under the Act of 1894 
elected yearly, but are now, in consequence of 
the Parish Councmors’ Tenure Act 1899 (62 
and 63 Viet. c. 10), elected every three years. 
Their number is fixed by the County Council, regard being 
paid to the population of the parish. The election takes 

^ Local Goverimient Act 1894, Parts I. and 11. Part IV, secs, 51-59. 
First SoliedTile, Part II. 
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place at the statutory assembly of the Parish Meeting in 
the spring, and the electors are tl|e parochial electors who 
have already been described in the previous chapter. All 
parochial electors (including single and married women on 
the register of parochial electprs) are eligible for the 
Parish Council. But a parish cduncillor is not necessarily 
a parochial elector. Persons having no vote at the Parish 
Meeting are eligible to serve on the Council, if they have 
(luring the whole of th% twelve months preceding the election 
resided in the parish or within three miles thereof.’' ^ ISTor is 
this qualification narrowly interpreted. Eesidence within the 
prescribed limits need not be unbroken. It must only be 
sufficiently continuous to satisfy the requirements of the law. 
A person must possess a sleeping -apartment continirously 
during the prescribed period within thS prescribed limits, and 
must actually have slept there from time to time during the 
year, and must not have abandoned the intention of returning.^ 
The disqualifications for the office of parish councillor are 
the same as those already recited in the case of district 
councillors. Briefly — infants, aliens, paupers, bankrupts, officers 
paid by, and persons interested in bargains with, the Council 
are ineligible. But as the number of persons suitable for the 
office of parish councillor is often restricted, the Legislature has 
made the following special exception in their favour, which 
does not apply to guardians or district councillors : — 

Where a person who is a parish councillor, or is a candidate for 
election as a parish councillor, is concerned in any such bargain or contract, 
or participates in any such profit as would disqualify him for being a 
parish councillor, the disqualification may be removed by the county 
council if they are of opinion that such removal will be beneficial to the 
parish.^ 

If any vacancies are left unfilled at the triennial election 
of parish councillors, retiring councillors who have not been* 
re-elected shall, if willing, continue to hold office. ^'The 

^ Local Government Act 1894, sec. 3 (1). 

2 See Powell v. Guest, 18 C.B. (n.s.) 72 (in which the Court held that a man 
has not resided in a borough when he has been detained in a gaol more than 
seven miles a-way for a portion of the qualifying period under sentence for an 
assault without the option of a fine), and later decisions, such as Beal v. Town 
Clerk of Exeter, 20 Q.B.D. 300. 

® Local Government Act 1894, sec. 46 (3). 
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councillors so to continue shall be those who were highest on 
the poll at the previous e^lection, or if the numbers were equal, 
or there was no poll, as may be determined by the Parish 
Meeting, or, if not so determined, by the chairman of the 
Parish Council.”^ 

The procedure and conduct of business at Parish Meetings 
have been described in the previous chapter. In “ Parish 
Council parishes ” the election of parish councillors takes place 
at the annual meeting of r the Parish Meeting in spring, once 
every three years. A person desirous of becoming a candidate 
hands the chairman a form (obtainable from the overseers) 
signed by two electors. If the number of candidates exceeds 
the number of seats, the chairman must take a show of hands, 
and toy five electors, ^or®a third of those present, may there- 
upon demand a poll by ballot, which is to take place on the 
first Monday in April, or — if that is Easter Monday — on the 
last Monday in March. Such a poll is one of the polls 
“ consequent on a Parish Meeting.” The rule of voting is — 
Every elector one vote, and no more, for each vacant seat. 
Eules with regard to nominations, the poll, and other matters 
connected with the election of parish councillors, are framed 
by the Local Government Board in accordance with section 48 
of the Act of 1894.2 The general instructions of the Act 
and the detailed regulations of the order are framed on the 
municipal model ; ^ and where a parish is too large to form a | 
convenient electoral area it is divided into wards like a ! 
borough. A Parish Meeting or ward meeting for the purpose 
of electing one or more parish councillors is held in each 
parish or ward every three years, and a voter may not subscribe 
a nomination paper, or vote in more than one ward or parish. 
There is a complete register of parochial electors for each 
parish, or ward of a parish, and only persons on the register 
^are entitled to vote at a Parish Meeting, or at a poll consequent 
on a Parish Meeting.^ The ofiSice of parish councillor is of ^ 

^ Local Goyernment Act 1894, sec. 47 (1). 

* See for tlie last edition of these rules Parish Councils Election Order, 1901. 

* Cf. Local GoYerninent Act 1894, sec. 48 (3), dealing with parish elections, 
which applies (subject to the rules of the Local Government Board) to Parish 
Councils the law of corrupt practices and ballot belonging to municipal elections 
(see vol. i. p. 280 5g'g'.). 

^ Local Government Act 1894, sec. 49. 
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course honorary, and he is free to resign it at any time by 
notice in writing to the chairman^ and no fine attaches to 
refusal or resignation of the office. A “ casual vacancy '' in a 
Parish Council arises if a councillor dies, resigns, or incurs a 
disqualification, but not if he merely ceases to be qualified by 
the removal of his name from the register, or of his place of 
residence from the, prescribed limits. The chairman, however, 
is an exception, for if he ceases to be qualified he vacates his 
office. The Act provides for the filling of casual vacancies as 
follows : — 

A casual vacancy among parish couifcillors, or in the office of chair- 
man of the council, shall be filled by the parish council; and where 
there is no parish council, a casual vacancy in the office of chairman of 
the parish meeting shall be filled by the parish meeting ; and the person 
elected shall retire from office at the gfcime when the vacating councillor or 
chairman would have retired.^ 

In short, casual vacancies in a Parish Council are filled 
by co-option. It is the duty of the chairman, on the vacancy 
arising, to convene a meeting forthwith, giving due notice of 
the meeting and its object.^ the '^acant office be that of 
chairman, the duty may devolve on the vice-chairman (if any) 
or on two councillors. A parish councillor, like a district 
councillor, vacates office if he is absent for more than six 
months consecutively from meetings of the Council, unless he 
is ill, or is for some reason excused by his colleagues.^ 

After the election (by show of hands or poll) of a Parish 
Council the statutory meeting of the Parish Council is held on 
15th April, or within seven days of that date, i.e. on any day 
between the 8 th and 22nd.^ At that meeting the Parish 
Council completes its constitution by the election or re-elec- 
tion of the chairman, who, however, in any case continues in 
office till his successor is elected. And at the same meeting 
the Council appoints overseers for the year. In small parishes 
they are appointed by the Parish Meeting at its statutory 

^ Local Government Act 1894, sec. 47 (4). 

^ First Scliedule of the Act, Part II., rules (2), (5). ® Sec. 46 (6). 

^ Parish councillors now go out of office on 15th April every third year, 
and their places are filled by newly elected councillors. See Parish Councillors 
(Tenure of Office Act) 1899, 62 and 63 Yict. c. 10. By section 3 (7) of the Act 
of 1894 thereby repealed, the meeting was to be held on 15th April, or within 
seven days after. 
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annual assembly. Every Parish Council is by express 
provision “a body corporate by the name of the Parish 
Council, with the addition of the name of the parish^ . . . 
and shall have perpetual succession, and may hold land for 
the purposes of their powers and duties without license in 
mortmain.” A common seal, the usual mark of a corporate 
body, was not provided for by Parliament, always zealous to 
impress upon inferior bodies the most rigid economy; but 
'' any act of the Council may be signified by an instrument 
executed at a meeting of the Council, and under the hands, 
or, if an instrument under ^eal is required, under the hands 
and seals, of the chairman presiding at the meeting and two 
other members of the Council.” 

Besides the statutpry annual meeting, it is provided (in 
the first Schedule of the Act) that a Parish Council shall 
hold not less than three other meetings in each year. 
Business is transacted in much the same fashion as that of a 
small municipality or district council. Meetings are usually 
summoned by the chairman; but if he refuses to do so, a 
meeting may be summoned by two of the councillors. A 
Parish Council makes and varies, or revokes, standing orders 
for the regulation of i^s own proceedings and business, and 
also for the proceedings and business of the Parish Meeting by 
which it is elected. By a rule of the Pirst Schedule every 
cheque or other order for the payment of money must be 
signed by two members of the Council, and no business 
may be transacted at any meeting unless a third of the 
full number of councillors are present, nor then if that 
fraction consists of less than three persons. Every question 
is decided by a bare majority; and if members are equal 
the chairman has a casting vote. A Parish Council is 
empowered to appoint committees like a District Council, 
.consisting wholly or only partly of its members, '"for the 
exercise of any powers which, in the opinion of the Council, 
can be properly exercised by committees.” A committee 
does not hold office beyond the annual meeting next after its 
appointment, and its acts are subject to the approval of the 

^ “ Or if there is any doubt as to the latter name, of such name as the 
County Council, after consultation with the Parish Meeting of the parish 
direct.”— Local Government Act 1894, sec. 3 (9). 
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Council.^ A Parish Council may also combine with one or 
more parish or district councils form '"a joint-committee 
for any purpose in respect of which they are jointly interested.” 
A joint-committee is not allowed to borrow money or lay a 
rate. Its expenses are defrayed by the constituent councils in 
proportions agreed, or, in case of differences, as determined 
by the County Council.^ Unlike a Parish Meeting a Parish 
Council has power, to provide or acquire buildings for public 
offices, and for meetings, and for any other purposes connected 
with parish business, or with the powers or duties of the 
Parish Council or Parish Meeting.” In any case the Parish 
Council and its committees may meet like a Parish Meeting 
at convenient times in public schools and similar buildings. 

It is time to turn from the structure, to the functions*of the 
Parish Council. In all those small parishes in which a Parish 
Council has been set up, parochial government is divided, as we 
have seen, between the Parish Meeting and the Parish Council, 
the functions of the former, though comparatively few, being 
of a substantial and important character. The work of Parish 
Councils may be classified under three heads : — 

1. The functions transferred from the old parochial 

authorities. ^ 

2. Certain duties connected with public health, highways, 
footpaths, etc., within the parish. 

3. Powers of holding and managing property, and powers 
conferred by modern legislation for the development of agri- 
culture and for improving the status of agricultural labourers. 

Let us take them in order. 

1. First, there have been transferred to the Parish Council 
by the Act of 1894 all the non-ecclesiastical powers previously 
exercised by the Vestry, except those which are expressly 
transferred to some other authority.^ It would be difficult 

^ Local Government Act 1894, sec. 66 (1). 

^ Local Government Act 1894, sec. 67 (4). “ County Council ” is odd. What 
if the councils composing the joint-committee are in more than one county ? 

® Local Government Act 1894, sec. 6 (1). By the following section (7) the 
power of adopting any of the adoptive Acts (Lighting and "Watching, Burial, 
Baths and Washhouses, Public Improvement and Public Libraries) is conferred 
exclusively on parish meeUngs in all rural parishes. In parishes having a 
Parish Council the Acts once adopted are administered by the Parish Council. 
The power to elect a highway board is abolished by section 25, and the District 
Council becomes the highway authority in all cases. 
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to give an exhaustive account of all the small powers hereby 
transferred ; for they vary^in different parishes, the expression 
vestry being defined for the purpose in a later section of the 

General owers inhabitants of a parish, whether 

of a Parish in vestry assembled or not,’’ including not only 
Council. Q-pejx vestries, but any select vestry either by 
statute or at common law.” ^ Among the minor powers 
thus transferred to the Parish Council — and, where none 
exists, to the Parish Meeting,^ — may be mentioned the return 
of the names of persons to serve the office of constable (5 and 
6 Viet. c. 109, sec. 3), resoliitions to appoint a paid constable 
(35 and 36 Viet. c. 92, sec. 12), and to rate owners instead of 
occupiers (32 and 33 Viet. c. 41, sec. 4). The Parish Council — 
and, where none exists, phe Parish Meeting — also inherits “ the 
obligations of the churchwardens with respect to maintaining 
and repairing closed churchyards wherever the expenses of 
such maintenance and repair are repayable out of the poor-rate 
under the Burial Act 1855.” ® Above all, the power and duty 
of appointing overseers of the poor, and the power of appoint- 
ing and revoking the appointrnent of an assistant overseer ” in 
rural parishes, are transferred to and vested in the Parish Council, 
or, where none exists, in^the Parish Meetings.^ These powers 
are of a financial character, for the parish, as we have observed 
before, has always been the territorial unit for the collection of 
the poor-rate, and still serves as the basis of the English system 
of local finance. Some of the functions of overseers as well as 
their appointment have been handed over. Thus, instead of 
the overseers the Parish Council is now empowered, if it is 
aggrieved by the valuation list, and thinks its parish over- 
assessed to the poor-rate or county rate, to appeal to Quarter 
Sessions against the valuation list.^ Further, the Parish Council 
is to exercise the old powers previously exercised by the Vestry 
under various statutes and conditions of providing parish 

^ Local Government Act 1894, sec. 75. 2 gy section 19. 

® Local Government Act 1894, sec. 6 (1) (6). 

^ Local Government Act 1894, sec. 6 (1), and sec. 19. 

® The Union Assessment Committee Acts 1862 and 1864 provide for appeals. 
The valuation list is settled by the Union Assessment Committee. The Parish 
Conncil, it should be observed, may appear in legal proceedings by its clerk, if it 
has one, or by any officer or member authorised by a resolution of the Council,—' 
Local Government Act 1894, Schedule I. Part 11. , rule (16). 
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bookSj a vestry room or parochial office, a parish chest, and a 
fire-engine, fire-escape, or matters relating thereto.^ Parish 
property previously held and manned by the Vestry which 
does not relate to the affairs of the Church, and is not held for 
an ecclesiastical charity, is also transferred to the Parish 
Council, as also are village greens, allotments previously 
managed by the Vestry or churchwardens, or both. A good 
deal of this property is held under the Enclosure and Allotment 
Acts of the last four ^ or five reigns. Powers previously 
possessed by ratepayers and other persons have also been given 
to Parish Councils ; but these powers are partly sanitary and 
partly “ agrarian,'' and may therefore be considered under the 
two following subdivisions of parochial activity. It may be 
observed, however, before leaving the -^powers transferred* from 
the Vestry and churchwardens, IJiat the charities clauses " of 
the Bill were fiercely opposed and obstructed in Parliament. 
The clericals regarded this part of the Bill as an attempt to 
secularise Anglican endowments, and denounced it as a small 
disestablishment of the Church." The Parish Councils Act 
certainly has secularised the parish and parochial life by 
divorcing it from the parson and ^ihurch^ardens, and has thus 
carried on the liberalising process begun -by the removal of 
Dissenters' disabilities and the abolition of Church rates.^ 
But the State is not yet free ; for through its so-called volun- 
tary schools, as we shall see later, the Church retains a strong 
hold over public education, especially in rural districts.® 

2. A Parish Council is not '' a sanitary authority " ; but 
it is both directly and indirectly concerned with the adminis- 
tration of the laws of public health — directly in three ways 
(a) It is empowered to deal with any pond, pool, open 
ditch, drain, or place containing, or used for the collection of, 
any drainage, filth, stagnant water, or matter 
likely to be prejudicial to health, by draining, 
cleansing, covering it, or otherwise preventing 
it from being prejudicial to health." ^ In so doing, however, 

^ Local Government Act 1894, sec. 6. The chest is apparently the iron 
chest to hold registers of births, burials, etc., authorised by 52 Geo. III. c. 146. 

2 III 1809, 

® A Parish Council or a Parish Meeting is a “minor local authority” under 
the Education Act 1902 (sec. 24 (2)), and may appoint one manager in six for 
Voluntary Schools (sec. 6 (2)). ^ Sec. 8 (1), (/). 
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it may not interfere with any private right or with the 
sewage or drainage works^ of any local authority. 

(&) Parish Councils may utilise any well, spring, or 
stream within their parish, and provide facilities for obtaining 
water therefrom, but so as not to interfere \pth the rights of 
any corporation or person ”'(sec. 8 (1)). v" 

Thus a Parish Council has powers concurrent with, but 
limited by and subordinate to, those exercisable by the Eural 
District Council under the Public Health Acts. Under the 
same section it may execute any works (including works of 
maintenance or improvement) incidental to or consequential 
on the exercise of any of the foregoing powers, or in relation 
to any parish property, not being property relating to affairs 
of the Church or held for an ecclesiastical charity,” and may 
combine with any other Parish Council for these purposes and 
contribute to the expenses so incurred. But the subordination 
of parochial authority is again clearly marked by a provision 
of the same section,^ that “ nothing in this section shall derogate 
from any obligation of a District Council with respect to the 
supply of water or the execution of sanitary works.” 

(c) A Parish Council may act like a parochial committee as 
the delegate of a Plural District Council, and exercise within the 
parish any of the powers so delegated under the Public Health 
Act.^ 

The indirect powers of a Parish Council in relation to 
public health are also important. It may complain to the 
County Council that the Eural District Council has failed to 
fulfil its duties to the parish under the Public Health or 
Highway Acts, and the County Council may then, if satisfied 
of the default, undertake those duties itself or appoint some 
person to undertake them. This right of complaint, it may 
be observed, is the only sanitary power possessed by a Parish 
-Council which is also possessed by a Parish Meeting.^ A 
Parish Council may also complain, or make representations to 
the medical officer of health for the district, with regard to 
unhealthy dwellings or obstructive buildings.^ 

^ Local Government Act 1894, sec. 8 (3). By section 16, as we shall see, the 
District Council may be compelled to fulfil its obligations. 

2 Local Government Act 1894, sec. 15, and Public Health Act 1876, sec. 202. 

3 Local Government Act 1894, sec. 16, and sec. 19 (8). 

^ Local Government Act 1894, sec, 6(2). 
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In this way in rural parishes having a Parish Council the 
whole work of the sanitary authority proper, the Eural 
District Council, — drainage, the removal of nuisances, the pro- 
vision of water, and so on,— is brought within the indirect con- 
trol of the Parish Council, or at least within the sphere of its 
criticism. To a continental administration this supervision of 
a larger authority by a smaller may well seem extraordinary. 
But England knows nothing of that edifice of dictatorial juris- 
dictions by which the ^ internal gqvernment of continental 
countries is regulated and administered. English self-govern- 
ment applies to large and smalj areas alike. Generally 
speaking the same class elects all local bodies. The same 
parochial elector is as a rule a constituent of the County as 
well as of the District and Parish Council ; and as the Parish 
Council best knows, and is mosl^ interested in, the affairs of 
the parish, it is natural that it should possess a power of com- 
plaint when its affairs are mismanaged or neglected by the 
larger district authority. 

As it is not a sanitary authority, though it has 

sanitary powers, so the Parish Council is not technically 

a highway authority, though it has ’ a variety of high- 
way powers. Thus the Parish Coujgcil may represent to 
the District Council that any public right of way in the 
district, or in an adjoining district, has been unlawfully 
stopped or obstructed, or that any roadside waste within 
the district has been unlawfully encroached upon. If the 
District Council will not or does not act, the Parish 
Council may petition the County Council, and that body 
may then take proceedings ^ instead of the District Council. 
The consent of a Parish Council is required for stopping 
up or diverting highways. By section 13 (2) of the Act 

of 1894, the Parish Council may constitute itself the 

footpath authority, and "undertake the repair and main-., 
tenance of all or any of the public footpaths within its 
parish, except footpaths at the side of a public road. This, 
like other powers, is curtailed by severe statutory restrictions 
upon expenditure. 

^ Either summarily under the Highway Act of 1835 (sec. 72) or the High- 
way Act 1864, or by indictment or by injunction. See Local Government Act 
1894, sec. 26 (4). 
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3. This brings ns to the third and last group of powers 
— those concerned with land, and especially with allotments 
for small culture.^ A Parish Conncil may provide land for 
public walks and recreation grounds, may regulate by bye-laws 
open spaces, village greens, and public walks, and may also 
acquire by agreement public rights of way. If they are 
unable to acquire land by agreement on reasonable terms 
they may ask aid from the County Council with a view to 

compulsory purchase. Besides having the right 

Allotments. , . _ j. • i i 

to acquire, hold, and manage property in land 
and buildings for certain t purposes, a Parish Council ''may 
let, or, with the consent of the Parish Meeting, sell or 
exchange,” any such property. But " the power of letting 
for more than a year, «and the power of sale or exchange, 
shall not be exercised in the case of property which has 
been acquired at the expense of any rate,” or is or might 
be applied in aid of rates, "without the consent of the 
Local Government Board.” The sale, exchange, or lease of 
property not acquired at the expense, or applied in aid, of 
rates must have "such consent or approval as is required 
under the Charitable Trusts Acts 1853 to 1891 for the 
sale of charity estates.” ^ In other words, the consent 
either of the Local Government Board or of the Charity 
Commissioners^ is requisite before a Parish Council can 
dispose of its property. There is, however, one important 
exception. Parish Councils do not require the consent 
of any other authority or person to the letting for allot- 
ments of any land vested in them. Of all the powers of 

^ ^ Those powers which arise from the adoption of adoptive Acts by the 
Parish Meeting have already been referred to in the previous chapter. 

2 Local Government Act 1894, sec. 8 (2). 

® The Charity Commissioners are a body established by the Charitable 
Trusts Act 1853 (16 and 17 Viet. c. 137), and it is their duty to supervise all 
charitable trusts in England and Wales with certain exceptions, such as 
University Foundations. For their powers to authorise sales, exchanges, and 
leases of land, etc., see 16 and 17 Viet. c. 137, secs. 24-26, and 18 and 19 Viet, 
c. 124, secs. 29-39. Parochial charities are very numerous, so that the 
Charities Clauses of the Bill (Local Government Act 1894, sec. 14) naturally 
provoked considerable discussion. By that section non-ecclesiastical charities 
in a parish may, with the consent of the Charity Commissioners, be transferred 
to the Parish Council, or the Parish Council may add to the governing body 
without prejudice to the power of the commissioners to settle or alter schemes 
for the better administration of such charities. 
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a Parish Council those connected with allotments are 
perhaps of the greatest practical ^ interest ; and there are 
many rural parishes in which the law, imperfect as it still 
is, has been brought into useful operation for the benefit of 
agricultural labourers who are too often miserably housed 
in cottages to which not even the smallest strip of garden 
is attached. 

Some account has already been given in the chapter on 
Eural District Councils* of the means by which allotments 
may be provided. Let us now see how Parish Councils 
stand in regard to this matter. In the first place, supposing 
they are in possession of land not entrusted to them for any 
other purpose, they have perfect freedom to parcel it out and 
let it. Secondly, they may obtain land by agreement, i.e. 
they may induce landowners ih the parish to sell or lease 
lands to them. Unfortunately the land laws are still un- 
favourable to the sale of small parcels of land. Moreover, 
large estates are often so tied up that the life owner cannot 
agree to sell. And again, even if he has the power, he often 
has not the will. Thirdly, then if the parish Council cannot 
either hire or purchase land on reasonable terms, it may call 
upon the Eural District Council to act. In that case the 
District Council may purchase, and the Parish Council may 
manage, the allotments. If the District Council fail to do 
anything, the Parish Council may make representations to 
the County Council. And if the latter after inquiry is 
satisfied that land is needed, and that suitable land cannot 
be acquired by voluntary means at a reasonable price, the 
Uounty Council may buy land for the Parish Council. If 
the County Council refuse, there is a further appeal to the 
Local Government Board, which may overrule the County 
Council and make an order for compulsory purchase. When 
voluntary means fail, there is an alternative method to 
compulsory purchase in compulsory hiring, for which pur- 
pose the Parish Council has only to obtain the authorisa- 
tion of the County Council. The limits set by the wisdom 
of Parliament to the size of allotments vary curiously; of 
allotments bought by the District Council no one may 
hold more than an acre ; for land hired compulsorily the 
limit is four acres of pasture, or one of arable and three 
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of pasture; but there is no limit in the case of land hired 
by agreement/ ^ 

The Legislature recognises the great importance to parochial 
life of the proper administration of parochial charities, and 
provides, accordingly, that the draft of every scheme relating 
to a non-ecclesiastical charity, which affects a rural parish, 
shall be communicated to the Parish Council, and (where there 
is no Parish Council) to the chairman of the Parish Meeting. 
And therefore, where there is a Pafish Council, the Council 
may, subject to restrictions with regard to ex- 
penditure aiid to the consent of the Parish 
Meeting, either support or oppose the scheme, either at a 
local inquiry or by petition to the Chancery Division of the 
High Court of Justice.*'' In the same way a Parish Council 
may, if they have a locus stUndi as trustees of the public, 
oppose a Bill in Parliament by petition or by counsel. 

But isolated proceedings, either in the High Court or before 
a Parliamentary Committee, would be a very severe strain 
upon the financial resources of almost any Parish Council, and 
are practically prohibited im most cases by statutory restric- 
tions on expenditure. Of these restrictions the first is that 
'' a Parish Council shall not, without the consent of a Parish 
Meeting, incur expenses or liabilities which wiU involve a 
rate exceeding threepence in the pound for any local financial 
statutory which will involve a loan.’' ^ The second 

restrictions on restriction upon the spending powers of Parish 
expenditure. jg raised in any local 

financial year ^ by a Parish Council for their expenses 
(Other than expenses under the adoptive Acts) shall not 
exceed a sum equal to a rate of sixpence in the pound 
on the rateable value of the parish at the commencement 
of the year/’^ That is to say, under no circumstances, 
^ even with the consent of the Parish Meeting, may a Parish 
Council levy a rate of more than sixpence in the pound, while 

^ Of. Local Government Act 1894:, secs. 6, 9, and 10. An admirably succinct 
account of the powers of local authorities with regard to allotments will be 
found in C. J. F. Atkinson’s concise SCandhooJc of Local Qo'vernmmt Law 
(1902), pp. 13-16, 4:4-46, and 110-116. 

^ Local Government Act 1894, sec. 11 (1). 

® the twelve months ending 31st March. 

* Local Government Act 1894, sec. 11 (3). 
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on its own authority it may not levy a rate exceeding three- 
pence. In the case of smaller parishes with no Parish 
Council this sixpenny rate is thl absolute maximum, as 
expenses incurred under any of the adoptive Acts have to be 
included in the calculation.^ In both classes of rural parishes 
the expenses incurred under adoptive Acts continue to be 
raised in the manner provided by those Acts. For example, 
under the Lighting and Watching Act 1833, and under 
the Public Libraries Ach 1892 (see. 18), land, as distinguished 
from buildings, is charged at a proportion only of its full 
rateable value. Eates under the ddoptive Acts are therefore 
raised and calculated separately, though they are collected 
along with the general parish rate. And in order that the 
ratepayers may be informed of the ^purposes on which* their 
money is being expended, the distinction is preserved in the 
demand note. 

The demand note for any rate levied for defraying the expenses of a 
parish council or a parish meeting, together with other expenses, shall 
state in the prescribed form the proportion of the rate levied for the 
expenses of the council or meeting, and the proportion (if any) levied 
for the purpose of any of the adoptive* Acts (se«. 11 (5)). 

To find out the maximum amount of money which might 
be levied by a Parish Council, it would be necessary to take 
first the produce of a sixpenny rate, and, secondly, to add to 
that the produce of the maximum rates leviable under the 
various adoptive Acts, which range from sixpence under the 
Public Improvement Acts to a halfpenny under the Public 
Libraries Act, It may be added that in calculating its 
expenses a Parish Council must include those of the Parish 
Meeting, which in case of ballots being required may be 
considerable. 

A Parish Council having, as we shall presently see, no 
power itself to levy a rate, is not a local authority within 
the meaning of the Local Loans Act of 1875. But it 
has considerable borrowing powers ; ^ for it may borrow 
like a local authority under the Public Health Acts, i.e, 

1 Local Government Act 1894, sec. 19 (9). 

2 Subject, of course, to the sums necessary for repayment and interest, not 
raising.the annual expenditure of the council above the limits authorised by 
the Act of 1894 or the adoptive Acts. 
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by mortgage on the rates, “ except that the money shall be 
borrowed on the security of the poor-rate and of the whole 
or part of the revenues^ of the Parish Council, and except 
that as respects the limit of the sum to be borrowed, one- 
half of the assessable value shall be substituted for the 
assessable value for two -years/’ ^ Besides these statutory 
restrictions, direct and indirect, upon the amounts which 
may be borrowed by a Parish Council, the Legislature has 
devised four distinct ''consents” which it is requisite to 
obtain. First, the expenditure involving the loan must be 
approved by the Parish |Leeting and the County Council. 
Then, the expenditure having been so sanctioned, the con- 
sent of both the County Council and the Local Government 
Board must be obtained for the loan. Further, any money 
which a Parish Councid is authorised to borrow may be lent 
it by the County Council.^ 

The purposes for which a Parish Council may borrow are 
as follows : — 

1. To purchase any land or to build any buildings which 

the Council is authorised to purchase or build. 

2. To carry out a^iy power for which it is authorised to 
borrow under an adopted Act. 

3. For any permanent work or other thing which the 

Council is authorised to execute or do, and the cost of 
which ought, in the opinion of the County Council 
and the Local Government Board, to be spread over a 
term of years (sec. 12 (1)). 

If in spite of all these precautions a Parish Council should 
bq?:row or spend illegally, it is liable to be caught in the net 
of the district auditor, who visits and audits parish accounts 
every year. The laws of audit for Parish Councils and Parish 
Meetings are precisely the same as those of an urban district 
council, subject to the power of the Local Government Board 
to make special rules.® Every parochial elector may at all 

^ Local Government Act 1894, sec. 12, which applies the Public Health 
Act 1875, sees. 233, 234, 236, and 239, to Parish Councils, with the two further 
restrictions above quoted. 

^ Local Government Act 1894, sec. 12 (2). 

® Local Government Act 1894, sec. 58, applies the Local Government Board’s 
audit alike to District Councils, Parish Councils, and (in rural parishes where 
there are not Parish Councils) to Parish Meetings. We have already described 
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reasonable times inspect and copy “all books, accounts, and 
documents belonging to or under the control of the parish 
council of the parish or parish meet&g/' 

In some hundreds of cases every year Parish Councils are 
completely inactive so far as work involving expenditure is 
concerned. This we know from the records of the Local 
Government Board. By an ordinary Parish Council, however, 
there is a certain amount of expenditure every year. In the 
small rural parishes into which representative government has 
not been introduced expenditure is ibhe exception. According 
to the report of the Local Government Board for 1898-99, 
there were in England and Wales 7384 Parish Councils and 
5719 Parish Meetings in rural parishes having no Parish 
Councils. Of the former 7076, of the latter only 508, had 
their accounts revised by the district editor. That is to say, 
during the year ending 31st March 1899, 308 Parish Councils 
and 5211 Parish Meetings had no expenditure to record. 
Altogether in that year the accounts of 7584 rural parochial 
authorities were revised, and the audit produced a crop of 345 
disallowances and surcharges. The aggregate revenue of these 
authorities, excluding loans for the sadie year as ascertained 
and certified by the auditors, was^ £185,259, while the 
aggregate expenditure was £182,259. In the following year, 
although the number of spending Councils had fallen to 6887, 
and of Parish Meetings to 435, their aggregate revenue had risen 
to £196,863, and their aggregate expenditure to £188,645.^ 
These accounts include the sums raised by Parish Councils and 
Meetings, and paid by them to joint-committees on which they 
were represented. Of these joint -committees there were 90 
in the year ending 31st March 1900. Of the total receipts 
for that year £133,214 were derived from rates, and £31,786 
from rents of allotments, while of the total expenditure 
£51,896 was under the Lighting and Watching Act, £33,533^ 
under the Burial Acts, and £29,743 for allotments. In the 
same year the Parish Councils borrowed £35,977, and their 

the law of audit in the chapter on Urban District Councils. See for its 
application to Parish Councils, orders and forms prescribed by the Local Govern- 
ment Board, 20th April 1900. 

^ The contributions of Parish Meetings to these figures in the year ending 
31st March 1900 were very small — receipts £1761 (including £940 from rates), 
and expenditure £1645. 
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total liabilities (including those inherited from previous 
authorities) amounted to £168,878, of which no less than 
£155,365 was incurred ifnder the Burial Acts. In the spring 
of 1900 the Local Government Board took advantage of its 
powers under sec. 58 of the Act of 1894, by issuing orders 
prescribing forms for the -permanent use of parish councils 
and parish meetings in their financial business. By order 
of the 20th of April (1900) forms of financial statements, 
notices, etc., are prescribed by parish councils and joint- 
committees.^ "i 

Erom parochial expenditure we turn to parochial revenues, 
of which, as we have seen, the greater part (more than two- 

^ In tlie schedule to the order of 20th April 1900, a parish council is required 
to distinguish its receipts as foHows : — 

1. Contributions from ovei;seers — 

(a) fronTpoor-rates. 

(&) from other rates. 

2. Contributions from or payments by other local authorities with the name 

and purpose. 

3. Rents of allotments. 

4. Burial fees. 

5. Other receipts, specifying them. 

On the same sheet the ra*oeable value of the parish at the commencement of 
the year has to be given, and the value of agricultural land must be stated 
separately from that of buildiirgs and other hereditaments. 

On the other, or expenditure side, of the account, payments to joint- 
committees and other local authorities (1) by precept, (2) otherwise than by 
precept, are to be specified, and the other items of expenditure have to be set 
out under the following heads : — 

Salaries or other remuneration of officers. 

Establishment charges, including the cost of stationery, books, postage, 
printing, advertisements, audit, stamp, gas and fuel for office, and rent, 
rates, taxes, and insurance paid in respect of office. 

Repayment of loans and interest on loans ; — 

Principal repaid (including £ out of Invested Sinking 

Fund). 

Interest (including Income Tax). 

Payments to Sinking Fund, 
r Cost of meetings, polls, and elections. 

Allotments. 

Lamps and other articles for public lighting under the Lighting and 
Watching Act 1833. 

Fire engine and other appliances, and fire brigade. 

Footpaths and rights of way. 

Commons, open spaces, public walks and recreation grounds, and work 
connected therewith. 

Provision and maintenance of burial grounds and buildings thereon. 

Other payments, specifying them. 
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thirds) is at present derived from rates, and about half of 
the remainder from the rent of allotments. Parish councils 
and meetings are not '' spending authorities ” 
scheduled in the Agricultural Eates Act, of Paris?^ouBciis. 
and get no grants from the national exchequer. 

Consequently, apart from any revenues which they may 
derive from property, they have to rely upon the ratepayers 
alone. But they are not rating authorities — that is to say, 
they have no power themselves to lay and levy rates, 
but only to have their expenses p'Md out of the poor-rate. 
What actually happened is that the parish council calculates 
every half-year the probable amount of the expenditure, and 
makes orders upon the overseers from time to time as the 
money is required. The overseers pay the sums out of the 
poor-rates, and, if necessary, mate a fate to meet the orders. 
If a rate is required a demand note is served on each parochial 
ratepayer. The demand note in each case distinguishes 
between parochial and other purposes, and also shows on the 
face of it how much is demanded in respect of the general 
expenses of the parish meeting^ or council, and how much 
under adoptive Acts.^ The overseers Ihen retain their old 
duties and functions with respect to ratios ; but they, as well as 
the (paid) assistant overseer, are appointed by the parish council 
(or parish meeting), which is thus enabled to control parochial 
taxation as well as parochial expenditure. It is not absolutely 
necessary that there should be an assistant overseer in every 
rural parish. The duty of preparing the Valuation List may 
be performed by the unpaid overseers — that of collecting the 
poor-rate by a collector of poor-rates. But as a rule there 
is an assistant overseer who performs these two functions, and 
he may be appointed clerk to the parish council, and in that 
case his work as clerk “ shall be taken into account in 
determining his salary.’' If there is no assistant overseer the*, 
parish council “ may appoint a collector of poor-rates, or some 
other suitable person, to be their clerk, with such remuneration 
as they may think fit.” The appointment of a salaried clerk 
is only possible in rural parishes having a parish council, and 
then only if the council does not avail itself of the power 

See Local Government Act 1894, sec. 11 (5). The exact form of the 
demand note is prescribed by the Local Government Board. 
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given under the Act to appoint “ one of 
to act as clerk of the council without 
parish meeting has no clerk, nor indeed 
obligation upon a parish council to have 


their own number 
remuneration” A 
is there any legal 
a clerk at all, paid 
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PAKT V 

THE LOCAL ADMINISTEATIOH OF POOE EELIEF 
AND EDUCATION 

CHAPTEE I 

THE LOCAL ADMINISTEATION OF* THE POOE LAW ^ 

% 

In our historical chapters we showed how the system of Poor 
Law administration founded by the Elizabethan Poor Law 
was important not only in itself, but as the trunk out of 

^ As the present chapter does not profess to give a detailed description of 
the details of Poor Law administration it is not necessary to append an exhaust- 
ive survey of Poor Law literature. The standard Ifegal work, Archbold’s Poor 
Law, a comprehensive digest, is always kept up to date. Burns’s Justice 
of the Peace is another standard work. There is jfo branch of English govern- 
ment to which German writers have paid so much attention. Among these 
Aschrott stands first with his Das Englische Armenwesen in seiner historischen 
Lntwiclclung und in seiner heutigen Gestalt (1886). See also the supplementary 
volume entitled Die Entwicklung des Armenwesens in England seit dem Jahre 
1885 (1898). In Gneist’s Self- Government, chap, x., will be found a survey of 
the older literature and material. But the admirable reports of the general in- 
spectors of the Local Government Board, and the Poor Law statistics issued 
year by year in the annual report of the Local Government Board, furnish in 
themselves the most complete and satisfactory data. This chapter concerns 
itself mainly with the present organisation of poor relief as a limb or depart- 
ment of local government, and from this point of view the following books have 
been consulted : — Fowle’s Poor Law (1881) ; Wright and Hobhouse, Outline of 
Local Government, chaps, ii. and vii. ; and the English Poor Laws, London, 1897, 
by Miss Lonsdale, herself a Poor Law Guardian, who gives an excellent descrip- 
tion of the practical work and methods of administration. Of. also Mackay, 
History of the English Poor Law and Public Relief of the Poor, and Fabian Tract 
No. 64, The Humanising of the Poor Law, For the general Poor Law Orders 
issued by the Board, see Glen’s Poor Law Orders, 11th edition, London, 1898. 
It is one thick volume of 1500 pages, and contains all the general orders in 
force in 1898. Where doubtful points of law are involved, these orders usually 
reproduce the words of the statutes to which they apply, and leave the Courts 
of Law to do the work of construction and interpretation, cf. a later chapter on 
the Poor Law Administration of the Local Government Board. 
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which other branches of local administration grew, and 
how consequently the reform of Poor Law administration 
soon drew after it a general reform of local government. 
The Poor Law Amendment Act of 1834 must therefore be 
regarded as the origin of a more general reconstruction ; 
for that Act, together with the Municipal Code of the follow- 
ing year, established the principles upon which the modern 
system of local government was gradually built. It was 
in the management of .pauperism and the organisation of 
Principles of relief Vhat modern ideas of administration 

Poor Law were first applied and tested. Through the suc- 
admmistration. operation of the Poor Law Board the public 

mind was slowly brought to realise the advantages of central ad- 
ministrative control. The constructive legislation of 1888 and 
1894, which completed the edifice of local self-government in 
provincial England, has developed and modified the ideas of the 
Poor Law reformers, and has left its mark not only on counties 
and parishes, but upon the constitution and area of Poor Law 
authorities. In short, the two types of local government 
established in 1834 and 1835 — the Poor Law type and the 
municipal type — have naturally acted and reacted upon one 
another. The codes qf public health, of county and of parish 
government, represent many compromises and accommoda- 
tions between the two types. In spite of all changes, the 
two principal features of the new organisation, thought out 
and finally carried by the Poor Law reformers in 1834, have 
lasted down to the present day. 

1. The areas for the administration of the Poor Laws are 
formed on considerations of convenience without regard to 
historical associations. Instead of adopting the town and 
county, or retaining the parish, the Poor Law reformers aimed 
at a new middle term and devised the Union — a combination, 

r or union, of parishes. 

2. The administration of the Poor Laws is uniform. Of 
all the statutes relating to local government Poor Law statutes 
are the least permissive in character. There should, it is held, 
be vested in the local authority entrusted with the relief of the 
poor a minimum of discretionary power. The pauper must not 
be pampered in one Union and starved in another. Every 
statutory or administrative rule should be rigidly carried out in 
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every part of the kingdom. To this end a Central Board was 
established whose exterfsive and far-reaching powers are exer- 
cised by means of rules and orders *of a general or particular 
character, dealing as far as possible with every department and 
detail of Poor Law administration. 

At the beginning of the twentieth century Poor Law adminis- 
tration retains these two features, which it owes to Bentham 
and his disciples.^ The Union is still the territorial unit ; the 
Guardians are still the local authority^ and their administration 
of the Poor Laws is still guided and ^3on trolled by a department 
of the central government, though tnat department is no longer 
exclusively occupied with Poor Law affairs. It is not for want 
of criticism that the main principles established in 1834 have 
stood unshaken even by the sweeping democratic reform of 
1894.^ Many philanthroj)ic people would like a far more 
flexible system, admitting of local variations in the treatment 
of the poor, and encouraging experiments. Many more would 
prefer a larger area, and would welcome the absorption of Poor 
Law administration in municipal and county government. In 
the present chapter, however, it is proposed to describe rather 
than to criticise. The powers of the central authority will be 
treated in a later part of this volume, ^hough they are too in- 
timately associated with those of the Guardians to be altogether 

^ A third, the ad hoc principle (which has been shaken by the establishment 
of the Local Government Board and by the Education Act of 1902), is also 
a legacy of Bentham, who held that efficient and scientific government in- 
volves the creation of special bodies, central and local, for every branch ot 
administration. The idea w^as borrowed — too readily it may be — from the 
principle of the division of labour so familiar to economists. Bentham regarded 
Adam Smith as his master, and spoke of “the weapons which you (Smith) 
have taught me to wield, and with which you have furnished me ” (cf. Rae’s 
Life of Adam JSmdth, p. 423, and Bentham’s Works, iii. 21). 

2 The reform of 1894, which made Boards of Guardians completely demo- 
cratic, was accompanied by a radical and socialist agitation for humanising and 
decentralising poor relief. The Local Government Board was accused of red- 
tape, and the workhouse of barbarity. The comforts (and cost) of workhouse 
lite have been improved, but the agitation against the Board, though vigor- 
ously supported by the anti- vaccinationists (assisted by a new “conscience" 
clause in the Vaccination Act of 1898), has had no success. hTevertheless, the 
democratic Boards of Guardians have shown themselves more susceptible to 
popular cries than the old, and have often waged war against the Board by 
encouraging remissness or admitting unauthorised relaxations in the severity 
of the rules for relief. For a German view of this conflict, cf. Aschrott’s 
JEJntwicklung des Armenwesens in England seit 1885, p. 22 sqq. 
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excluded from a picture of the local organisation. But the 
main features of that picture will be purely local — the area 
and the constitution of the local authority, and lastly, its sphere 
and modes of activity. 

The Union, which, as we have seen, is still the territorial 
basis of Poor Law administration, is a union of parishes grouped 
without reference to other local areas. Thinking merely of 
the convenience of the area for its own specific purpose, the 
commissioners of 1834 v^ould seldom stretch a point in order 
to make the’, boundaries of the Union contermin- 
Law^uSon with those of a borough or county. But the 
inconvenience of this narrow doctrine of con- 
venience was soon felt; and since 1846, when powder was given 
to the central authority to alter at discretion the size and 
boundaries of Poor LaW Unions, many changes have been made 
in the principles and practice of Poor Law geography.^ The 
larger doctrine — that uniformity of areas formed for different 
purposes of local government is in itself desirable and con- 
venient — was distinctly approved and extended by the Acts of 
1888 and 1894. Yet the effect of those Acts has been so 

r ^ 

partial and imperfect that the Poor Law Union still remains 
an individual and independent area, out of harmony with the 
general scheme of local government. That many minor irregu- 
larities have been removed by Orders and private Acts was 
shown in previous chapters. Some municipal councils have 
effected large savings to the ratepayers by the formation of a 
Poor Law Union conterminous with the borough.^ Lastly, as 


^ By the Divided Parishes Act of 1879 (42 and 43 Viet. c. 54) the Local 
Government Board was empowered to unite Unions for any Poor Law purpose 
into so-called ‘‘Union Counties,” which, however, have no connection or corre- 
spondence with administrative counties. Such combinations are governed by a 
joint-committee. The Local Government Act of 1888 (sec. 58) gave the central 
authority the further power to provide that ‘any Poor Law Union situate in 
''more than one county shall “continue to be one Union for the purposes of 
indoor paupers or any of those purposes, and shall be divided into two or 
more Poor Law Unions for the purpose of outdoor relief.” This power is given 
to County Councils also by section 36 (6) and (11) of the Local Government 
Act of 1894. 

2 The following is a complete list of the boroughs which were coextensive 
with a Poor Law Union in 1898 County Boroughs — Barrow-in-Furness, 
Bradford, Bristol, Devonport, Exeter, Ipswich, Leicester, Norwich, Plymouth, 
Portsmouth, and Reading. Non-County Boroughs — Bury St. Edmunds, Cam- 
bridge, Chichester, Colchester, and Gravesend. There were also four boroughs 
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the result of public health legislation, the rural union was 
adopted as the rural sanitary district. Almost every rural 
union is now a rural district, and in* such cases the Poor Law 
and rural sanitary authority, though still legally distinct, are 
practically identical.^ But Parliament, deterred by financial 
and other considerations, has not as yet ventured to adapt the 
area and constitution of Poor Law bodies to the general scheme 
and economy of local government. So far as non-rural Unions 
are concerned, in addition to the general power of modifying 
local boundaries possessed by the Local Government Board, 
Parliament has entrusted two or more County Councils with 
the power of adjusting by order (to be confirmed by the Local 
Government Board) the boundaries of any Union which lies 
in more than one county. These provisions have beert put 
into constant operation for the-^ purpcJSe of carrying out the 
principle, laid down in the Act of 1894, that the area of an 
inferior local authority may not cut the county boundary. 
Nevertheless, there still are, or recently were, out of 649 Unions 
161 in two counties, 26 in three, 2 in four, and 1 Union in 
five counties. Each of the remaining 459 lay entirely within 
a county area.^ ^ * 

While the territorial basis laid for jbhe Poor Law in 1834 
suffered comparatively little change in the rest of the century, 
important alterations were made in the constitution of the 
local authorities. These are the Boards of Guardians, and, in 
subordination to them, the overseers, assistant overseers, and 
rate collectors are paid officers acting under their constitution 
directions. Now by the Act of 1894, as pointed of Poor 
out in previous chapters, overseers are appointed authorities 
by the Parish Council or Parish Meeting, and a radical 
alteration has been effected in the constitution of Boards of 
Guardians. Pirst, the provision which enabled Justices of the 
Peace resident in the Union to act ex-officio as Guardians was 

(Accrington, Bacup, Haslingden, and Rawtenstall) which together formed one 
Union, called the Haslingden Union. 

^ Except for the official guardians. 

2 Of. First Eeport of the Eoyal Commission on Local Taxation (1899), p. 15. 
But of the 161 Unions situate in two administrative counties (or partly in 
an administrative county and partly in a county borough) there were 85 in 
which the rateable value of the smaller part was less than 25 per cent of the 
whole Union, and the average of which was only 9*6 per cent. 
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repealed. Thus the Guardians became purely elective bodies. 
Secondly, a democratic franchise of parochial electors was sub- 
stituted for the old cl^s franchise with its plural voting. 
Thirdly, the property qualification for the Guardians themselves, 
according to which as many as six votes fell to the richest 
ratepayers, was abolished,^ "and every parochial elector became 
possessed of a general, equal, and direct franchise. 

Accordingly Boards of Guardians are now thoroughly 
representative and democratic bodies. They may be distin- 
guished into three classes — urban (or municipal), rural, and 
mixed. Only in the first is there a special election of the 
whole Board. In rural Unions, and in the rural parishes of 
mixed Unions, rural district councillors serve as guardians. 
But "even in the rural Unions, where every councillor is a 
guardian and every elected guardian a councillor, the distinction 
between the two bodies and their work is preserved. In the 
urban portions of mixed districts, as in urban Unions, there is 
an ad hoc election of guardians which is regulated by an 
order of the Local Government Board, issued in pursuance of 
the Act of 1894, and similar to that governing the elections 
of district councillor^ Guardians are elected for three years, 
a third retiring yearly. But a County Council may, on the 
• application of a Board of Guardians, issue an order to provide 
that the whole body shall retire every three years. The pro- 
portion of guardians to parishes used to be settled by the 
Local Government Board upon the principle that every parish 
of more than 300 inhabitants shall elect at least one guardian. 
Since the Act of 1894, however, the number and distribution 
of guardians has been fixed by County Councils. It has 
been observed that the size and population of Unions 
vary as widely as those of parishes and counties. That of 
West Derby, in Lancashire, has 444,000 inhabitants ; those of 
« Eeeth (Yorks) and Welwyn (Herts) have only 3200 and 2300 
inhabitants apiece. 

The first duty of a duly constituted Board of Guardians is 
to choose a chairman, who may be a woman, and must be 
either a guardian or a person qualified to be a guardian. A 
vice-chairman may also be chosen in the same way. The 
Board may further co-opt two additional members from the 
^ Of. the chapter on Eural District Councils. 
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number of persons qualified to be elected. Thus a Board of 
Guardians may contain four co-opted, or indirectly elected, 
members. So that in a rural TJnion, where every district 
councillor is a guardian, every guardian is not necessarily a 
rural district councillor ; for of course the co-opted members 
may not sit as district councillors. 

To pass from the constitution of a Board of Guardians to 
its sphere of activity is to plunge into an immense subject, of 
which only the more prominent points can be sketched, for a 
description of the Poor ’Laws and their administration lies far 
beyond the scope of these volumes. Generally speaking, a Poor 
Law authority is concerned with the whole 
business of pauper management and poor relief of Poor 
as laid down in the Act of 1834 and its 
amending statutes. These statutes, which sadly need 
codification, are long and complex ; but their length and com- 
plexity has been enormously drawn out by the sub-legislative 
activity of the Local Government Board. Ever since 1834 
Poor Law Orders have been constantly issued by the central 
authority ; and those which remain in force form a huge body 
of rules, which have to be carried“out by"^ the local authorities. 
These Poor Law Orders are of two^ kinds — general and 
special. The former apply to all Poor Law authorities, the 
latter only to the one, or more, specified in the order itself. 
The erection, maintenance, and management of workhouses, 
asylums, schools, and other necessary institutions are duties 
laid directly upon the local Boards of Guardians. But the 
way in which these duties are to be carried out is prescribed 
with the utmost minuteness in the orders of the Board. Such 
freedom as the local authority possesses is exercised in the 
everyday work of applying these rules and regulations to con- 
crete cases. The central authority does not attempt the 
impossible task of interfering in the ordinary course of ad- 
ministration. Individual applications for rehef are dealt with 
by the Guardians ; and the Board only intervenes in particular 
cases if complaint arises. It is in their management of work- 
houses, infirmaries, and schools that the work of the Guardians 
is most effectively supervised and controlled by »the central 
authority. The important task of deciding how applications 
for outdoor relief shall be dealt with — ^which granted and which 

VOL. ii p 
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refused — devolves upon the local authority — except that a hard- 
and-fast rule has most rightly been laid down prohibiting the 
granting of outdoor relief to able-bodied workmen. It is not 
to be supposed that amid the growing intensity of local 
government the work of the Guardians has stood still. With the 
increasing wealth of the nation and a rising standard of life, 
the line of pauperism is drawn higher than was the case fifty 
years ago. The standard of comfort within the workhouse 
has risen with a rapidity which threatens the ratepayer, and 
alarms the true disciples of Bentham’and Chadwick. But a 
good deal of the increasing expenditure has been laid out upon 
medical and educational institutions — objects which command 
general approval, provided that good value is got for the 
money. In all these matters the influence of the official 
'' expert ” is considerable, thoagh Chadwick always complained 
of the undue subordination in the English Poor Law system 
of the trained bureaucrat to the untrained members of a local 
authority.^ Certainly the sphere of the Guardians is extending 
in some directions. They are primarily responsible for looking 
after the destitute sick and infirm in their district, for the main- 
tenance of pauper Ihnatics," for bringing up and educating 
pauper children outside the workhouses, for compelling able- 
bodied paupers who seek the workhouse to work, and for 
removing paupers not chargeable to the parish to their place 
of settlement. 

In addition to these main purposes of Poor Law administra- 
tion the Guardians of rural Unions were, until 1894, entrusted 
with the carrying out of the sanitary code. And Boards 
ef Guardians have still certain duties to perform outside the 
province of the Poor Laws. They are the authority for 
administering the Vaccination Acts,^ for protecting infants 
against the abuses of "'baby farmijig,”^ and for enforcing the 

^ Of. Mr. Thomas Mackay’s Public Belief of the Boor, London (Murray), 
1901, pp, 113, 114, etc. Perhaps Chadwick overestimated the espertness of the 
average official as well as the inefficiency of the average guardian. There is 
general testimony to the admirable work performed by many women guardians 
in all parts of the country. 

2 See the Vaccination Acts of 1867, 1871, 1874, and 1898. The last, allowing 
conscientious ” objections, has led to sharp conflicts between Anti- vaccination- 
ist Boards of Guardians and the Local Government Board. The Guardians of 
Leicester recently endeavoured to appoint an Anti- vaccinationist Medical Officer. 

3 The Infant Life Protection Act 1897, 60 and 61 Viet, c, 57. 
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attendance of children at school in places other than boroughs 
in which there is no School Board. Above all, there are the 
financial functions of the Guardians, '^hich go far beyond the 
limits of Poor Law finance. Through their Assessment Com- 
mittee they control and confirm the valuation lists of each 
parish, and are responsible for the poor-rate assessment, upon 
which practically all local rates are based. 

For the performance of these functions a Board of Guardians 
is organised after the fashion of other local authorities. It 
divides itself into committees, whose orders are executed by paid 
officers. But the great work of granting relief 
is carried out by the whole Board. After the Commutees 
Assessment Committee the most important com- procedure of 
mittee is the Visiting Committee, which exists in 
every Union and inspects the workhouse* periodi- 
cally. A District Committee may be formed for any parish 
more than four miles distant from the place where the Board 
holds its sittings. Applications for relief may be made to the 
District Committee, which then reports to the Board. 

Besides dealing with applicants for relief, a Board of 
Guardians occupies itself with the reports of its committees, 
which it has full power to confirm or to disapprove. In one 
important respect the internal organisation of a Board of 
Guardians differs entirely from that of district, borough, or 
County Councils. Its rules of procedure are not self-made. 
The proceedings of Boards of Guardians are in all cases exactly 
alike, being regulated in the minutest way by the Consoli- 
dated General Order of 1847. Everything, in fact, that the 
Guardians do is done in a prescribed form. This absence of th^ 
power of self-regulation is the most characteristic feature of Poor 
Law government, and is that which most easily distinguishes 
the authorities which sprang from the brain of Bentham and 
the energy of his disciple Chadwick from those which developed 
naturally in accordance with the English traditions of local 
self-government. That the spirit of Poor Law government is 
un-English might be inferred from the circumstance that 
many of its methods have been discarded in the reform and 
development of other branches of local administration.^ 

^ Highway Boards and Burial Boards (already) abolished, and School Boards, 
now in process of abolition (1902), are exceptions which prove the rule. 
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The officers employed in the execution of the Poor Laws 
are very numerous, though less numerous than the offices of 
The official the&e Were 25,933 in 1898, according 

staff of to the 28 th Eeport of the Local Government 
the Guardians, conspicuous of the officers is 

the master of the workhouse, who is armed with large 
disciplinary powers. Like other Poor Law officials, his 
remuneration is often meagre, considering that he holds a 
position of trust and handles a great deal of public money 
Then comes the relieving officer, who attends the meetings 
of the Guardians and carries out the directions given him in 
each particular case. It is his business also to make inquiries 
and to assist the Guardians in arriving at a right decision. 
The relieving officer is, or. should be, the eye and hand of the 
Guardian. On an average there are about three relieving officers 
to each Union. Thirdly, medical officers have to be appointed 
for the workhouses, and district medical officers for attending 
the poor in their own homes. Fourthly, there are the assistant 
overseers and rate collectors, who are concerned with the 
assessment committee. 

At the head of the official staff stands the clerk of the 
Union, with his assistants. He carries on the whole corre- 
spondence of the Board, keeps the accounts, and reports to the 
central authority. He is usually a solicitor by profession, and 
acts as legal adviser to the Guardians. In relation to the rest 
of the staff he is in a similar position to the town clerk of a 
borough. But in one important respect his status and that of 
the whole Poor Law staff is quite different from the status of 
^ town clerk and other municipal officers. They are indeed 
appointed and paid by the Guardians ; but in all cases, except 
those of the subordinate officers and servants, the assent of the 
Local Government Board is required both to the making of 
the appointment and the fixing of the salary. The appoint- 
ments, moreover, are for life ; and the Guardians cannot dismiss 
an officer without the consent of the Local Government Board, 
which, however, may dismiss any officer without consulting the 
local authority. Pensions, again, can only be granted if the 

^ In many cases more than one Poor Law ofl&ce is held by the same person. 

® In 1898 no less than fifty-eight Poor Law officers were dismissed and sixty- 
three compelled to resign. 
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central authority agrees. In a word, the whole local service is 
ruled and regulated in detail hy the Local Government Board ; 
and in this way the objects of the Poor^aw reformers have been 
in a large measure obtained, — that is to say, the conflicting 
interests and prejudices of the local bodies and local ratepayers 
have been levelled, and a certain uniformity of administration 
obtained, — by the orders and regulations of the central authority, 
which are constantly being enforced by its inspectors. 

The subordination of the local officers to a central depart- 
ment has' produced a secondary bureaucracy not altogether 
unlike that of a Prussian municipality. But the The rule 
system has not been developed into the rigid expert, 
centralisation desired by Mr. Chadwick, who was for superseding 
local elective bodies altogether and 'for putting in their place 
a service of salaried experts responsible solely to the Poor Law 
Board. The objection taken by him and his friends to the 
Act of 1834, was that the effectiveness of the working of the 
new Poor Law is marred by '4ocal empirics.” Students of 
Poor Law electioneering literature complain that a definite 
policy is seldom put forward,” and that occasionally the 
candidate descends to promises of outdoor relief and plenty of 
it.” ^ In fact Mr, Mackay, from whose lecture on the admini- 
stration of the new Poor Law these quotations are drawn, 
goes so far as to assert that but for the action of the Guardians 
outdoor relief would have been abolished, and the pauper 
population reduced far below its present numbers. The duties 
of a Poor Law guardian, we are told by the worshipper of the 
expert, “like the duties of a physician, have to be acquired 
by study ” — • 

If it was merely a question of administering a system rigidly pre- 
scribed by law, there would be no need of special training for the Poor 
Law guardian. This of coursers not the case. Within the discretion 
allowed by the law and by the orders of the Local Government Board, 
there is room for such diversity of action that whole districts can be made 
or marred, in respect of dispauperisation, by the caprice of a local Board 
of Guardians.^ 


^ “More generally candidates ask to be elected becanse they are Liberals 
or Conservatives, ox because they have lived in the parish for many years, or 
because they are in favour of efficiency and economy” (Mackay, Public Relief 
of the Poor^ p. 131). 

2 Mackay, Public Relief of the Poor^ pp. 131-132. 
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It would seem that the transformation of the Boards 
of Guardians into democratic bodies has so far produced no 
marked changes in the character of Poor Law administration 
— a fact which makes against Mr. Mackay’s view that the 
Poor Law system, so far from being over-centralised, allows a 
perilously large discretion to the local authority. At the 
The same time official and other evidence goes to 
ideal Guardian, that the strengthening of the popular 

element, and especially the admission of women to Boards 
of Guardians, has contributed much to the efficacy of Poor 
Law administration. There are now more than a thousand 
women guardians ; and in most Unions there is a com- 
mittee of lady guardians, who pay special attention to 
the *■ care and management of female paupers. The office 
of Guardian offers no sensational attractions. Its unob- 
trusive usefulness, its dull and cheerless routine, are avoided 
by men seeking the local ladder to a political career. Con- 
tested elections are comparatively rare. NTevertheless, the 
quiet and modest philanthropist finds that a seat on the 
Board enables him to do pauch good with little fame. In 
the country a Board is generally composed of farmers, 
pensioned officers, private gentlemen or ladies. In the towns 
there is more variety, but the Boards usually consist mainly 
of middle class people. A guardian with local knowledge, 
common sense, and experience is of the utmost service to 
Poor Law administration. In the opinion of Aschrott, the 
Guardians are generally drawn from the right sources; and 
it is hard to see any real justification for the introduction 
expert government. The expert, it has been said, is a good 
servant, but a bad master ; and his rule would not be com- 
patible with the traditions and tendencies of English democracy. 
The question, for example, whether in a particular case out- 
door relief should be granted, — assuming it to be lawful, — and 
if so, to what extent, will be answered best by a body which, 
having insight into human nature, a full sense of responsibility 
to the ratepayers, and local knowledge, has goi f. carefully into 
the facts. In a circular widely distributed a^ nong Londoners 
in 1894 the ideal Guardian was well de::'.ribed as having 
capacity, knowledge, diligence, and freedom from partisanship. 
He should be circumspect in supervising large establishments, 
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such as workhouses, quick to prevent waste and mismanage- 
ment, and able to promote economy. It is not enough that 
he should have sympathy and a w^rm heart, for Guardians 
have a public trust to perform ; they are not mere dispensers 
of charity. On the whole, English experience seems to confirm 
the view that poor-rates are best applied by a locally elected 
body which would have reasons for tempering humanity with 
thrift, and thrift with humanity. 

It may be that in course of time the management of the 
poor will be brought into the general scheme of local govern- 
ment, and that the Unions will be made to coincide with other 
areas of local government. But in this as in 
other branches of administration the problems 
of structure and organisation are less pressing, or at least less 
popular, than was the case half* a century ago. There is far 
more driving power behind proposals for providing old age 
pensions, which were exciting keen interest in Parliament and 
the country until the increasing demands of military establish- 
ments and the immense expenditure upon the South African 
war pushed them temporarily into the background. In spite 
of two Eoyal Commissions, a Ministerial programme, and a 
multitude of suggestions from divers quarters, no legislation 
upon the subject has yet been attempted ; nor indeed has any 
decisive movement of popular opinion yet been manifested in 
favour of so great a change, nevertheless, it seems likely that, 
when the financial outlook clears a little. Parliament will 
in the near future make an experiment in the direction of 
universal pensions for the aged and deserving poor; and one 
of the incidents of such an experiment would probably «be 
a recasting of Poor Law authorities and a revision of the 
system of relief. 

Our last concern in this chapter is with the financial 
aspects of Poor Law work — a subject of the utmost importance 
to the study of English local government. The sums 

paid annually in poor relief have for centuries Poor Law 

been the largest item of local expenditure in e 2 :penditure. 
England ; but they are likely in the course of a few years to 
be exceeded by the sums spent on education. Nevertheless, 
the expenditure of Poor Law authorities has risen very con- 
siderably in recent years. Between 1889 and 1899 there 
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was an increase of more than £3,000^000 sterling — a large 
part of which was, however, due to pauper lunatics. In the 
year ending March 189 9" the total expenditure of Poor Law 
authorities in England and Wales was £10,828,000,^ the 
population then being about 31,000,000. The largest 
branches of expenditure were as follows : — 


Indoor relief (workhouses) . . . £2,384,000 

Outdoor relief \ . . . . 2,732,000 

Pauper lunatics (excluding London) . 1,691,000 

Salaries and pensions of Poor Law officers . 1,879,000 

Service of debts .... 838,000 


The total debts of Poor Law authorities in 1899 amounted 
to more than £10,000,000, an increase of 45 per cent in ten 
years, which is to be ascribed mainly to a general improvement 
in workhouses and other buildings. A large increase has 
taken place in the expenditure on outdoor relief, which may be 
taken to indicate a certain change in policy. The percentage 
of outdoor relief to the total expenditure varies enormously in 
different Unions and in different parts of the country. In the 
Welsh and Midland Unions, «for example, the percentages are 
79*6 and 73*5 respectively. In the north-western Unions out- 
door relief accounts for 43 per cent, and in London for only 
20 per cent. These figures show plainly that local discretion 
tells strongly, and that central control has not produced 
uniformity of treatment.^ In the year 1898-99 about 821,096 
persons were in receipt of relief, and were wholly or partially 
supported out of public funds. Of this number 230,915 
were inmates of workhouses. The number of pauper 
lunatics was 70,000, and the enormous cost of their main- 
tenance (which works out altogether at £2,500,000, includ- 
ing London) is due to the fact that the authorities must 
necessarily take the advice of experts, whose demands are 
-always large and perhaps at times excessive. It may be 
observed that the cost of pauperism is not reduced by pros- 

^ In 1900 the expenditure on poor relief rose to £11,567,000. See SOtii 
Annual Eeport of tie Local Government Board, p. cx. 

® In country districts outdoor relief can be safely given in many more 
cases tban in large towns, where the pauper population changes from day to day 
and makes it very difficult to know the actual facts about applications for 
relief.'': ■ 
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perous years, for the standard of pauperism rises with the 
standard of comfort. The luxuries of one generation of paupers 
are the necessities of the next.^ ^ 

The following table, abbreviated from statistics prepared by 
the Local Government Board, shows the differences in expendi- 
ture on poor relief per head of the pbpulation in various Union 
counties at the end of the nineteenth century : — 


t» Rate per head on estimated Population in the middle 
of the year 1899. 


IJnion, Counties, etc. 

In Maintenance. 

Out Relief. 

Total Expenditure on 
Relief of the Poor. 


s. d. 

6. d. 

s. d. 

London (highest) . . . 

4 

1 0 

15 9i 

Sussex 

1 6 , 

.1 iij 

7 6i 

Devon ....... 

0 Hi 

3 21 

6 Hi 

North Wales .... 

0 H 

3 llj 

6 8i 

Leicester 

1 Oi 

2 4 

6 Oi 

Lancaster 

1 3| 

0 10 

4 Hi 

York (West Riding) . . 

0 11 

1 2} 

4 7 

Northumberland (lowest) 

0 9 

1 18 

4 li 


The rise in the standard of pauper cdmfort during the last 
thirty years is indicated by the increase in expenditure per 
head. In 1871 the estimated average cost per head of paupers 
of all classes taken collectively was f 7 : 12 : 0|- ; £10 : 4 : 10-|- 
in 1881 ; £11 : 7 : 0-| in 1891 ; and in 1900, £14 : 10 : 4f. 
In the Metropolis alone the increase was far more startling, 
the corresponding figures being — For 1871, £10 : 14 : 9:|- ; for 
1881, £19:5: If; for 1891, £22 : 9 : 7f ; and for 1900, 
£28 : 14 : 2f. The difference is partially explained (a) by tine 
inevitable predominance of workhouse relief in London ; and (5) 
by the fact that for historical rather than statistical reasons 
the fever, smallpox, and diphtheria patients maintained in the 
hospitals of the Metropolitan Asylum District are included as 
paupers, although their maintenance is not properly “ parochial 
relief.” But when all deductions have been made, the contrast 
between the two sets of figures is alarming, atid suggests a 
doubt as to the efficiency of the administration of the Poor 
Laws in London. Excluding the Metropolis, the average cost 

^ See for tie above figures 28tb Annual Report of the Local Government 
Board, and Summary of tbe Annual Taxation Returns. 
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of each pauper in England and Wales had risen from £7 : 1 : 2|- 
in 1871 to £11 : 17 : 5| in 1900. 

From the expenditure we turn to the revenue side of 
the Poor Law budget; and here we are at once met by the 
Poor Law upon wMch SO much emphasis has been laid, 

reveniies— the that the pooi'-rate is not only the basis of all 
poor-rate, rates, but that its proceeds are largely ap- 

plied to purposes not connected with the Poor Law. In other 
words, the Guardians, assisted by the overseers, do not spend all 
the money which they raise. The following summary of the 
Poor Law budget in 1 8 9 1 and 1895-1900 shows the importance 
of the revenue derived from the poor-rate and the comparative 
insignificance of the grants-in-aid : — 




Receipts. 

r 

Expenditure. 

Year 
ended at 
Lady-Day. 

From 

Poor-Kates. 

Sums received 
by Guardians 
and Overseers 
in aid of 
Poor-Rate. 

Total. 

Relief 

of 

the Poor. 

All other 
Purposes. 

Total. 

1891 

1895 

1896 

1897 

1898 i 

1899 1 

1900 * 

£15,563,794 

19,063,893 

21,236,297 

22,166,996 

21,410,311* 

22,063,539 

23,046,814 

£2,794,28^ 

2,483,058 

2,563,908 

2,594,622 

3,150,385 

3,166,024 

3,261,255 

£18,358,078 

21,546,951 

23,800,205' 

24,761,618 

24,560,696 

25,229,563 

26,308,069 

£8,643,318 

9,866,605 

10,215,974 

10,432,189 

10,828,276 

11,286,973 

11,567,649 

£9,341,967 

11,626,306 

13,212,413 

14,041,318 

13,568,1401 

14,171,031 

14,742,138 

£17,986,275 

21,492,911 

23,428,387 

24,473,507 

24,396,416 

25,458,004 

26,309,787 


The receipts in aid during the years subsequent to 1895-96 include grants 
to Guardians under the Agricultural Rates Act 1896, amounting to £25,916, 
£480,316, £506,900, and £506,900 respectiyely. 

According to the report of the Local Government Board, 
the expenditure on “all other purposes” includes some ex- 
penditure by Poor Law authorities for valuation expenses, 
^salaries, and superannuation allowances — altogether £925,043 
in the year ending 31st March 1900. Deducting this amount 
we are left with a sum of £13,817,000, which was devoted 
in that year to purposes wholly unconnected with the relief 
of the poor, representing nearly 60 per cent of the total 

* The reduction here shown is [almost entirely due to the operation of then Agricultural 
Bates Act 1896, which reduced the payments out of the poor rate under precept to other 
authorities. [But for this Act the £13,568,140 would have been about £14,368,000, and the 
subsequent figures would be proportionately larger. 
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amount raised by poor-rates during the year. It was made 
up of contributions by the Guardians to County Councils; 
Town Councils (for various purposes, including contributions 
to School Boards); to the receiver for the metropolitan police 
district^ Burial Boards, and other authorities under the Burial 
Acts, School Boards not situate fn boroughs, Parish Councils, 
Parish Meetings, commissioners of baths and wash-houses and 
of public libraries, and to rural district councils in respect of 
general expenses, inqj.uding highway expenses and certain 
special expenses. The amount also included the expenditure 
of school attendance committees, expenses connected with the 
registration of births, deaths, and marriages, and the registration 
of voters, vaccination fees and expenses, cost of jury lists and 
other smaller items.^ 

What, then, are the functioifs exercised by the Guardians in 
relation to this great engine of local taxation ? They are 
functions of control and supervision. But these 
functions, it should be observed, are not exercised and functions 
by the Boards of Guardians as such. '"The of the Assess- 
authority in a Poor Law Union which controls 
and supervises the valuation of rateable properties within 
it is a committee of the Board of Gua:rdians called the Assess- 
ment Committee.” ^ In every Union outside the Metropolis 
an Assessment Committee is elected annually by every 
Board of Guardians. It must consist of not less than six, 
or more than twelve, members. Though its authority ex- 
tends over every parish in the Union, there is no provision 
that each parish shall be represented on the Assessment 
Committee. • 

The duty of making the valuations for the poor-rate (upon 
which practically all other rating assessments are based) falls 
in the first instance upon the overseers, who are 
appointed under the Act of 1894 by Parish 
Councils or Parish Meetings. A valuation list has been defined 
as " a statement of the gross estimated rental and rateable value 
of all the rateable property in the parish.” The overseers are 
' not only the public valuers : they are also entrusted with the 


The poor-rate. 


^ See Both Annual Report of Local Government Board, p. cx. 

^ See First Report of Royal Commission on Local Taxation (1899), c. 9141, 
p. 15. In tlie following pages this admirable report has been freely used. 
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duty of making and collecting the rate itself, though a salaried 
valuer and also paid collectors may, with the consent of the ; 

Local Government Board, be appointed by the Guardians to [ 

assist the overseers. Ee-valuation is very expensive, and con- 
sequently a valuation list is usually a mere copy, altered | 

perhaps in some particulars,' of the list in force in the previous 
year. After the parish valuation lists have been made out i 

by the overseers, they are revised by the Assessment Com- | 

mittee, which hears and determines the ojbjections of “ aggrieved ! 

persons.'' An appeal may be made from the Committee to j 

Quarter Sessions, or to the High Court by Special Case on i 

a point of law. Otherwise the valuation list stands as made 
by the overseers and amended or confirmed by the Assessment 1 

Committee. When the poor-rate valuation lists have been [ 

corrected, approved, and signedT by the Assessment Committee, i 

they become “the valuation lists in force,” and are the sole | 

legal basis of the poor-rate and of other rates leviable on the t 

poor-rate basis.^ The levying of the poor-rate itself follows | 

an order of the Guardians, who are required to calculate the 
amount to be contributed by^a parish to the Common Fund j 

by comparing the annual rateable value of the valuation Lists I 

in force with the total amount required for Poor Law purposes 
in the Union. But it is for the overseers to consider the 
demands made upon them by the various spending authorities, 
and so to calculate what assessment (how much in the pound) 
will produce the sum required. Before the rate can be enforced 
it must be “ allowed” by at least two Justices,^ public notice must 
be given, and finally the assistant overseers or collectors must 
prepare and serve upon the ratepayers demand notes specifying 
the amount due, the rate in the pound, the rateable value of the 
premises, etc. A collector then calls for the rate, or receives it 
at his office or through the post in reply to a written demand. 

As a rule the poor-rate is collected half-yearly. Generally ; 

speaking, only occupiers are liable to pay rates, and occupation, 
to be rateable, must be “beneficial.” The rate is to be made 
upon “ the net annual value ” of the hereditaments — “ that is 
to say, of the rent at which the same might reasonably be ex- 

^ Cf. IVriglit and Hobliouse, p. 102. 

^ A ministerial act, i.e. not an act of a judicial or discretionary character ; 
cf. K. /y, Gordon (1818), 1 B. and Aid, 624. 
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pected to let from year to year, free of all usual tenants’ rates 
and taxes, and tithe commutation rent-charge if any, and 
deducting therefrom the probable 'Average annual cost of the 
repairs, insurance, and other expenses, if any, necessary to 
maintain them in a state to command such rent/’^ The 
Assessment Committee is further guided by a definition of 
gross estimated rental ” in a later Act as “ the rent at 
which the hereditament might reasonably be expected to 
let from year to year, free of all usual tenants’ rates 
and taxes, and titfie commutation rent-charge if any.” ^ 
The effect of these provisions may be roughly illustrated as 
follows: — If the landlord bears the cost of repairs, etc., the 
rent which the tenant might be expected to pay (the rent 
of the hypothetical tenant) represents 'Hhe gross estimated 
rental” From this the deductions msentioned must be made in 
order to arrive at the net annual value, or rateable value, upon 
which the occupier is assessed and charged. But if the rateable 
property is held under a lease whereby the tenant bears the 
cost of repairs, etc., then the actual rent paid will represent 
the net annual value, or the rateable value ; and an addition of 
these items should be made in order* to arrive at the “gross 
estimated rental.” It appears, however, from the report 
already quoted that “this principle is not always exactly 
observed in practice.” ^ It has been noticed in the preceding 
volume that the kinds of property rateable to the poor-rate 
were not clearly described in the Act of Elizabeth. On one 
view of it all inhabitants were to contribute according to 
ability from all forms of property, including stock-in-trade; 
but upon another view, only land and immovable property 
were intended. Practice varied in different parts of England 
until, finally by an Act of 1840, renewed annually ever since, 
stock-in-trade was exeinpted. By an Act of 1874 woods, 
plantations, sporting rights, quarries, and mines other than 
coal mines (all of which had been exempt), were made rateable 
to the poor-rate. 

So much for the work of the Assessment Committee, in 

^ The ParocMal Assessments Act 1836, sec. 1 (6 and 7 Will. lY. c. 96). 

® The Union Assessment Committee Act 1862, sec. 15 (25 and 26 Yict. 
c. 103). 

^ G. 9141, p. 17. The Royal Commission makes recommendations for the 
purpose of securing greater uniformity in valuation. 
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which, it need only be added, the Local Government Board 
takes no part directly or indirectly. 

In other departments^ of Poor Law finance the central 
authority exercises strong control. It can compel or forbid 
the erection or extension of workhouses, and can in this way 
increase the burdens of thOr ratepayer. All the accounts of 
Boards of Guardians are subjected to the scrutiny of the 
district auditors, whose powers of allowance and surcharge have 
already been described in earlier chapters. Nor may the 
Guardians borrow without the Local ' Government Board's 
consent. 

It only remains to summarise the receipts-in-aid " of the 
poor-rates, which fall into two classes : (1) Grants out of taxes 
^ , received from county and county borough councils ; 

Grants-m-aid. , p , I 

and (2) miscellap.eous receipts irom relatives of 
paupers, sales of work performed in the workhouses, etc. etc. 
In the year ending 31st March 1900, Poor Law Unions received 
from the Exchequer contribution accounts of counties and county 
boroughs the following sums, being -aids to rates from taxes : — 

Costs of officers of Unions and of district schools 


(outside London) . . .£985,357 

Maintenance of lunatics in county and borough 
asylums, registered hospitals, and licensed 
houses . . . . . 673,767 

Remuneration of teachers in Poor Law schools . 30,939 

School fees of pauper children sent from workhouses 

to public elementary schools . . 479 

Maintenance of indoor paupers (London) . . 353,467 

Remuneration of Poor Law medical officers, and cost 

of drugs and medical appliances (London) . 44,929 




The other (miscellaneous) receipts in aid of 

the poor-rates 

included the following items : — 


Erom relatives or property of paupers 

£336,055 

Prom sales of lands and buildings . 

25,041 

Erom rents ..... 

46,754 

Erom dividends, etc. .... 

17,483 

Erom penalties, fines, and fees . 

5,219 

Erom sales of stone, etc. . . . . 

150,621 

Erom other sources (including £1100 received 


directly from H.M. Treasury) 

52,811 


Altogether it was estimated that the sums received by 
guardians and overseers in aid of the poor-rates (mcluding 
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some £428,000 drawn from the agricultural rates grant) 
amounted in the year ending 31st March 1900 to £3,196,978 
— less than one-seventh of the total raised hy poor-rates 
during the year. Thus, although central control of poor 
administration is more complete than over any other branch 
of local ’ government, far the great^er part of the cost of the 
service is still borne by the ratepayers in each Union. 



CHAPTEE ir 

THE LOCAL ORGANISATION OF EDUCATION^ 

In oi^der to tmderstand th^ system of public education now 
existing, and the great changes introduced by the Education Act 
of 1902 ; — a measure which has aroused one of the most acute 
political controversies of modern times, — it will be desirable to 
revert to the development of English education and to supple- 
ment in some respects the sketch previously given in one of 
our historical chapters. In so doing it will be impossible 
altogether to ignore the central authority, now called the Board 
of Education, though a later section in this volume is more 
particularly concerned with its work. 

At the beginning of the nineteenth century there were 
in England and Wales no local authorities and no central 
authorities concerned with public instruction. Indeed, there 
was no such thing as public instruction. The children of the 
poor were only educated in places where endowed schools 
existed, or where schools were provided by charitable or 

^ See vol. i. pp. 186-187, and vol. ii. pp. 316-319. Of. Craik, The State in its 
Relation to Education: London, 1896. English National Education: 

London, 1898. Balfour’s Educational Systems of Great Britain and Ireland: 
Oxford, 1898. The principal Acts of Parliament now in force and bearing 
upon the subject of this chapter are ; — 

I. The Education Act 1902. 

II. The Elementary Education Acts 1870 to 1900, with which should be 
included the Voluntary Schools Act 1897. 

III. The Industrial and Reformatory Schools Acts 1866 to 1899. 

lY. (For Wales only.) The Welsh Intermediate Education Act 1899, 

A number of provisions in the earlier Acts are repealed and modified by 
the Education Act of 1902, which is entitled “An Act to make further pro- 
vision with respect to education in England and Wales.” 
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religious zeal. In 1807 Whitbread induced the House of 
Commons to pass a Bill modelled on the Scotch system, pro- 
viding for the foundation of a schodl in every 
parish, the cost of which might be defrayed out vohmta^'seYooL 
of the rates. But the scheme was rejected by 
the House of Lords. In spite of the efforts of Brougham and 
other reformers no positive step was taken until 1833, when 
the House of Commons voted the first Education Grant of 
£20,000.^ This grant was administered and applied by the 
Treasury in accordance with the suggestions of two voluntary 
organisations which, between them, did most of the educa- 
tional work then carried on in England among the children of 
the poor. The larger of these two societies was entitled, 
'' The National Society for Promoting the Education of the 
Poor in the Principles of the Established Church.’’ Its schools 
are still commonly called, for short, National Schools,” and 
the great majority of the voluntary or non-provided schools 
now existing in England and Wales are of this type. 

Founded in 1811 to take up the educational part of the work of the 
Society for promoting Christian knowledge (which was itself founded in 
1698), its schools were carried on in aceordarJbe with the ideas of Dr. 
Bell. The pupils were all obliged to receive instruction in the Liturgy 
and Catechism of the Established Church of England, and were required 
to attend its prayers and services.^ 

The smaller but earlier Association, founded in 1808, was 
called The British and Foreign School Society,” and went on 
the lines popularised by Joseph Lancaster. Bible lessons were 
given, but there was no denominational teaching. Children of 
all creeds were received ; but the “ Lancaster ” schools were 
supported mainly by the Nonconformists, who generally desire 
religious teaching, provided that no creeds or catechisms are 
used. Since the State began to interest itself in education, 
the religious conflict in regard to elementary schools has been 
between the champions of the Bible and the champions of the 
Greeds— between denominational and undenominational religion. 

In 1839 a special Committee of the Privy Council, pre- 
sided over by the Lord President, was established by Order in 

^ Of. Graham Balfour’s Educational Systems of Great Britain and Ireland^ 
p. 2. He observes that the grant being a vote in supply did not require the 
consent of the Lords. 

^ Graham Balfour, cit. p. 3. 
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CouEcil (in order to avoid the opposition of the Peers) for the 
administration of the annual grant. The Committee appointed 
a permanent staff, includfng two inspectors, and from this time 
forward the work of educating the children of the poor began 
to acquire the character of a public service. The Government 
grants increased gradually until they reached a total of £842,000 
in 1861. In that year Eobert Lowe, then Vice-President of 
the Committee, formulated the system of payment by results — 
that is to say, he made the amount of the grant depend upon 
the efficiency of each school, and the test of efficiency was 
an examination by one of Her Majesty’s inspectors. Lowe 
described the aim of the new system in an epigram : If the 
system will not be cheap, it will be efficient ; and if it will not 
be efficient, it will be cheap.” Bad schools lost their subsidies, 
and in four years the annual grants fell to £636,000.^ 

All this time the voluntary principle had been preserved 
intact. ‘'Attendance grants” had been given in order to 
encourage local managers to do their best to attract more 
children to school ; but as yet Parliament had made no 
littempt to introduce a compulsory system. In 1853, indeed, 
Lord John Eussell hM brought in a Borough Bill to enable 
towns of more than 5000 inhabitants to give aid from the 
rates to local elementary schools ; but the Bill, which might 
well have led to the municipalisation of education, was un- 
fortunately abandoned. Until 1870 all elementary schools 
remained upon a purely voluntary basis. NTo child need 
receive any instruction unless it happened to be a pauper, a 
criminal, or the child of a soldier, or at work in a factory. 
All that the State would do was to assist and encourage 
voluntary effort and local initiative in the building of new 
schools and the maintenance of old ones. Generally speaking, 
schools were religious trusts. The jnanaging body was seldom 
representative, and most of the schools were controlled by the 
clergy. Teachers were required to submit to a religious test, 
and children who attended a school were not, as a rule, allowed 
to absent themselves from the religious instruction until after 
1853, when a conscience clause was generally insisted on as a 
condition of the grants-in-aid. 

When Mr. Gladstone’s first Ministry determined to pro- 
U Graham Balfour, ojj. pp. 17-19. 


CHAP. II LOCAL OEGANISATION OF EDUCATION 


227 


vide for a universal system of elementary education they were 
met by two main difficulties— the religious difficulty, and the 
difficulty of finding a suitable organisation. The 
religious difficulty was abated after acute con- 
troversy by two provisions — one applying to the 
“Voluntary Schools/’ which were left practically untouched, 
and the other to the new Board Schools. “ The Time-table 
Conscience Clause ” ^ provided that any religious teaching or 
observance must be either at the beginning or end of the day’s 
instruction, and that ai^iy child might be withdrawn by its 
parents or guardian from such teaching or observance. The 
other clause was introduced by Mr. Cowper Temple as an 
amendment during the progress of the Bill, and is known as 
“ The Cowper Temple Clause.” It provided that no religious 
catechism or religious formulary distinctive of any particular 
denomination was to be taught in any Board School, i.e. in any 
school managed by a School Board.^ 

At first the Town Council was to have been the local educa- 
tion authority in boroughs ; but eventually it was decided, partly 
for the sake of uniformity, that wherever, in town or country, 
school accommodation was insufficient, the Education Depart- 
ment might order a School Board to be formed. A School 
Board under the Act of 1870 consisted" of not less than five 
or more than fifteen members, who might be either male or 
female, lodger or householder, resident or non-resident. The 
electors were male and female ratepayers, and the vote was 
cumulative in order to secure the representation of religious 
minorities. Lastly, the Act enabled any School Board to 
make bye-laws to enforce the attendance of all children 
between the ages of five and thirteen. In 1876, in order to 
enforce attendance in districts where School Boards did not 
exist, new bodies called School Attendance Committees 
(appointed by Boards of Guardians and Borough Councils) 
were created by the Legislature; and by the Elementary 
Education Act of 1880 all children from five to ten were 
compelled to go to school as “ full-timers.” Since then the 

^ Elementary Education Act 1870, sec. 7. 

® M. sec. 14 ; cf. sec. 97. By the Kenyon-Slaney clause [sec. 7 (6)] of the 
Education Act 1902 religious instruction in Yoluntary Schools has been placed 
under the control of the managers. 
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school age has been raised to eleven, and elementary education, 
being already compulsory, was made free by the Act of 1891. 

From 1870 to 19024he system established by Mr. Forster’s 
Act remained almost unchallenged and practically unaltered. 
It introduced four new principles, though it only carried them 
partially into effect — ^ 

1. All children should be educated. 

2. Ediicatiop. is a quasi-local service, and should therefore 

be administered by a local representative authority 
under the supervision of a central department. 

3. All schools managed by a local representative authority 

shall be supported by the rates as well as by the 
taxes. And conversely, Voluntary Schools not con- 

. trolled by the ratepayers shall only receive grants 
from the taxes. In other words, the central authority 
with its inspectors represents the taxpayer, while the 
local authority represents the ratepayer.^ 

4. Eeligious dogmas, which are peculiar to a religious sect, 

shall not be taught in schools controlled and sub- 
sidised by the ratepayers. In '' Voluntary Schools,” 
supported partly by voluntary contributions, though ■ 
subsidised and partially controlled by taxpayers, '' de- 
nominational religion may be taught,” but subject to 
a conscience clause which allows children to be with- 
drawn from the school during the hours in which 
such teaching is given. 

Between 1870 and 1902 elementary education in England 
continued, as we have said, to progress on the lines laid down 
iVt the Act of 1870. The proportion of Board School children 
to Voluntary School children increased steadily; but in 1902 
more than half the children in England and Wales were still 
educated in Voluntary Schools ; and in the country districts 
School Boards were comparatively rare. Both classes of 
schools earned ” Government grants, and both were inspected 
by the Board of Education. But whereas Board Schools were 
managed by a popularly elected authority. Voluntary Schools 

^ The Bill of 1870, when first introduced into the House of Commons, pro- 
vided that a School Board might give grants out of the rates to Voluntary 
Schools in its distiict. But strong objection was taken to this provision, and 
accordingly the Government grants were increased instead (Graham Balfour, 
op. cit, p, 25). 
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were under denominational managers; and whereas Board 
School teachers were appointed without reference to religious 
considerations, teachers in Voluntary Schools were compelled 
in most cases to subscribe to the tenets of some particular 
denomination, and even to assist at religious observances. 

The Education (England and Wales) Bill 1902 was in- 
troduced by Mr. Balfour and read a first time on the 24th 
March 1902, and passed its second reading on 8th May by a 
majority of no less thaij 237, the Irish Nationalists joining 
forces with the Conservatives. The Bill, according to its 
supporters, was designed to introduce a single local education 
authority for all educational purposes ; and indeed the very first 
words of the first section of the Act seem to provide as much : 

For the purposes of this Act the council of every county 
and of every county borough sfiall be the local education 
authority.” The Bill was strenuously opposed by the Liberal 
party and by a considerable section of Liberal 
Unionists, who maintained that its real purpose '^Act^o^'^902.^ 
was to perpetuate Voluntary Schools by making 
these schools a charge upon the rates without giving adequate 
control to the ratepayers. They also objected to the dis- 
solution of School Boards, especially in ..large towns. In the 
course of the long discussions and debates, which lasted 
through an autumn session into December, the Bill under- 
went some modifications ; and the control of the local educa- 
tion authorities over their statutory education committees 
and also over the managers of Voluntary Schools was per- 
ceptibly increased ; but at the same time the financial terms 
of the bargain,” as it was called, between the Church aitd 
the nation were altered much to the advantage of the former.^ 
Here, however, we must be content to describe in bare 
outline the changes which the Bill in its final shape has 
effected in the organisation of public instruction, and especially 
of the local authorities. Education is entrusted by the Act 
of 1902 to the '"local education authority,” Le. local 

to the council of a county or county borough, education^^ 
and also (but only for elementary purposes) to 
the council of a borough with more than 10,000 inhabitants, 

Mainly in consequence of amendments introduced by the Bishops in the 
House of Lords ultimately, and accepted by the Government. 
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or of an urban district with more than 20,000 inhabitants. 
The Act does not at pjesent apply to London. Excluding 
London there are sixty-one administrative counties and sixty- 
nine county boroughs. In the sixty-nine county boroughs 
the Borough Council takes over the powers of the School 
Board and obtains a certain control over the managers of 
Voluntary Schools. It also remains the authority for second- 
ary and higher Education, and has unlimited power of rating 
for all purposes. County Councils may be divided into two 
classes. In the first, comprising eleven administrative counties, 
there are no boroughs of more than 10,000 inhabitants, or 
urban district councils of more than 20,000 inhabitants. 
Consequently, there are no other local authorities for the 
purposes of elementary education. Subject always to the 
superintendence of the central Board, each of these eleven 
County Councils has complete control of all the education 
within its area, with the great exception of the Voluntary 
Schools, which remain in some of the most important matters 
under the control of foundation managers ” appointed under 
trust-deeds. But it^has not quite so much freedom as the 
council of a county borough, because for education other than 
elementary it may not day a rate of more than twopence in the 
pound without the consent of the Local Government Board. 

In the remaining .fifty counties there are non-county 
boroughs and urban districts large enough to be local 
authorities for elementary education. In these fifty counties, 
therefore, the County Council is not the sole "'local educa- 
tion authority’’ for the whole of its administrative area, 
and in some parts has no authority at all, except for 
purposes of secondary and higher education. Besides County 
Councils and County Borough Councils there is, as we have 
seen, under the new Act a third (inferior) class of local 
education authorities which comprises the councils of all 
non-county boroughs with upwards of 10,000 inhabitants, and 
of all urban districts with upwards of 20,000 inhabitants.^ 
Of the former there were 1 3 8, of the latter 6 3, in 1 9 02. All have 
unlimited power to rate for purposes of elementary education ; 

^ A distinction at first sigUt wholly irrational, and defended merely by an 
appeal to precedent. It might, however, fairly be said that a small borough is 
usually more of a town, is more compact, and has more individuality than an 
urban district of the same size. 
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and they also have a right to impose a rate of one penny within 
their areas for purposes of secondary education in addition to the 
twopenny rate which may he imposed by the County Council. 
It will be seen then that after all the quest for a single 
local education authority’' has failed. The Act shows on 
the face of it more than one local authority for education in 
most areas. If we look a little 'more closely, however, we 
shall find that the unification effected by the Act is much less 
even than would at first sight appear. The Act in some 
respects distributes the'^ powers which it professes to unify. 

Besides the 200 non-county boroughs and urban districts 
already mentioned, the power to raise and spend a penny rate 
for purposes of higher education is possessed by the Councils 
of over 100 smaller boroughs and, of over 700 smaller i^irban 
districts. Therefore in every non-coujity borough and urban 
district of England and Wales outside the Metropolis there will 
be under the Act two authorities with concurrent powers of 
raising and spending money for the purposes of higher educa- 
tion, i.e. of education other than elementary. In the future, 
as in the past, the only way to prevent friction and waste will 
be by the voluntary co-operation*of overlapping authorities.^ 
But it is in regard to elementary education that the 
unification or concentration of power, to which so many 
reformers have looked, is furthest from realisation. The local 
management and control of elementary education, so far as the 
old Board Schools are concerned, are handed over to two 
authorities (the Council and its Education Committee), while 
the control and management of Voluntary Schools are entrusted 
to the same two authorities and also to a third — the Boar(| of 
Managers. Let us very briefly summarise the constitution and 
powers of these three local organs of administration. 

I. The first of these, the local education authority,” has 
already been touched upon. Every County Council, every 
Council of a borough with more than 10,000 inhabitants, and 
every Council of an urban district with more than 20,000 
inhabitants, is a local education authority ” for purposes of 
elementary education. In the Bill, as it was originally intro- 
duced, the sole functions of the local education authority 
were (1) to raise a rate and to borrow money, and -(2) to 
^ Of. Educatioa Act 1902, sec. 20. 
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select a majority of the Education Committee and to frame 
a scheme for the constitution of an Education Committee which 
must be approved by the Board of Education.^ Eventually, 
however, section 17, which provides for Education Committees, 
was so modified that the Council, though it is obliged to 
consult the Education Committee (save on matters of tirgency), 
is not obliged to act upon its advice, and may if it likes 
take the whole administration of the Act into its own hands, 
and appoint an ordinary administrative committee. Instead 
of all powers other than financial being delegated 
^ommitte^^ statute to the Education Committee, the 
Council is now able to delegate what powers it 
likes (other than financial), except those which are reserved to 
managers of Voluntary Schools. Nevertheless, it is almost 
certain that in practice ^(if the Board of Education accepts the 
scheme of the local education authority) the Education Com- 
mittee will in most cases be made a semi-independent body, 
and will, except when serious friction arises, exercise most of 
the powers vested by the Act in the 'local education authority.” 

II. By section 17, as amended in the autumn session of 
1902, the Education?- ComMttee (or committees — for each 
" local education authority ” may have more than one com- 
mittee) is to be constituted in accordance with a scheme made 
by the Council and approved by the Board of Education. This 
is certainly a striking instance of interference by a government 
department in the self-regulating and self-organising powers of 
county, borough, and urban councils. Every such scheme must 
provide (a) '' for the appointment by the Council of at least 
a yiajority of the Committee,” who must also be members of 

^ The financial powers of the “local education authority” for higher educa- 
tion are set out in section 2 : — 

“The local education authority shall consider the educational needs of their 
area and take such steps as seem to them d^jsirable, after consultation with 
the Board of Education, to supply or aid the supply of education other than 
elementary, and to promote the general co-ordination of all forms of education, 
and for that purpose shall apply all or so much as they deem necessary of the 
residue under section 1 of the Local Taxation (Customs and Excise) Act 1890, 
and shall carry forward for the like purpose any balance thereof which may 
remain unexpended, and may spend such further sums as they think fit ; Pro- 
vided that the amount raised by the council of a county for the purpose in any 
year out of rates under this Act shall not exceed the amount which would be 
produced by a rate of twopence in the pound, or such higher rate as the County 
Council, with the consent of the Local Government Board, may fix.*’ 



CHAP. II LOCAL ORGANISATION OF EDUCATION 233 

the Council unless, in the case of a county, the Council other- 
wise determine ; and (&) for the appointment hy the Council, 
on the nomination, or recommendation, where it appears 
desirable, of other bodies (including associations of Voluntary 
Schools), of persons of experience in education, and of persons 
acquainted with the needs of the,* various kinds of schools in 
the area for which the Council acts/' In order that women 
might not be wholly excluded from the centrol of national 
education, it was further provided by amendment that women, 
as well as men, must be appointed to serve on every Education 
Committee. Joint Education Committees may be formed by 
combinations of local education authorities." 

The powers of the '' local education authority," or of the 
Education Committee, if the Coun^iil delegates its powers, are 
of course much greater in regaM to "Board Schools than in 
regard to Voluntary Schools. School Boards are abolished, 
and local education authorities are their heirs. By the Third 
Schedule, where the terms ''school boards" and "school 
districts" occur in the unrepealed parts of the Elementary 
Education Acts 1870 to 1900, Jhey are to be construed as 
references to " local education authorities " and the areas for 
which they act. The control which may be exercised by " the 
local education authority" over Voluntary Schools is not so 
easily ascertainable. By section 5 of the new Act 

The local education authority shall throughout their area have the 
powers and duties of a school board and school attendance committee 
under the Elementary Education Acts 1870 to 1900, and any other Acts, 
including local Acts, and shall be responsible for and have the control of 
all secular instruction in public elementary schools, not provided by them ; 
and school boards and school attendance committees shall be abolished. 

But the general eiffect of this section is pared down by 
a number of provisions which recognise the existence of 
"managers" with independent powers, including the appointment 
and dismissal of teachers.^ The control of the local education 
authority, or of the Education Committee, over Voluntary 
Schools may be summed up under five heads : — 

1. The right of giving directions to the managers con- 
cerning secular instruction, and of putting them into 
execution if the managers fail to comply. 

^ The consent of the local education authority is necessary, but may not be 
withheld “ except on educational grounds.” 
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2. The right of inspection. 

3. The right to veto the appointment and to dismiss 

teachers, on educational grounds/’ and to appoint 
pupil teachers when there are more candidates than 
posts to be filled. 

4. The right of appointing a third of the managers. 

5. The implied right to refuse rate-aid, which is involved 

in the duty to keep the schools efficient (sec. 7). 

III. We now come to the constitution of the managers, 
the third body which obtains a share in the distribution 
of power in regard to elementary education. All public 
elementary schools have a body of managers. In the case 
of schools provided by the local education authority (i.e. the 
' old Board Schools) the body of managers must 

e managers. exceed six,'" not more than four to be ap- 
pointed by the local education authority, and not more than 
two by the minor local authority.^ 

So far the control of the local education authority or of 
its Education Committee, is complete, because it appoints the 
local managers or a majority of them. But this is not the 
case with regard to tfie Voluntary Schools, which will now for 
the first time receive ^id from the rates in the same way as 
the schools provided by public authorities. 

Sec. 6. (2) All public elementary schools not provided by the local 
education authority shall, in place of the existing managers, have a body 
of managers consisting of a number of foundation managers, not exceeding 
four, appointed as provided by this Act, together with a number of 
managers, not exceeding two, appointed — 

^ {a) Where the local education authority are the council of a county, 
one by that council and one by the minor local authority ; and 
(6) Where the local education authority are the council of a borough 
or urban district, both by that authority.^ 


^ The expression “minor local authority” means the council of any 
borough or urban district, or the parish council, or (where there is no parish 
council) the parish meeting of any parish, which appears to the County Council 
to be served by the school. Where the school appears to the County Council 
to serve the area of more than one minor local authority, the County Council 
shall make such provision as they think proper for joint appointment by the 
authorities concerned (sec. 24 (2)). 

2 It may be observed that the rural district councils have absolutely no 
share in the administration of the Education Acts, though they may receive 
delegated powers from a county council under section 20 (a). 
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This was the clause which produced the most acute con- 
troversy; and a brief statement of the two main objections 
taken to it will give some insight into the religious and 
political conflict which raged over the Bill of 1902. The 
first objiection was taken by persons who desire raised 

that parents should be safegufirded against and innovations 
denominational intolerance. In England and 
Wales there were in the year 1902, according to Mr. Balfour, 
no less than 7478 districts with only a single school — where 
consequently parents had no choice of '' religious atmosphere 
for their children. These ''single school districts” were 
divided as follows : — 

5600 National (Anglican). , 37 Wesleyan. ; 

418 Voluntary (undenominational). ^ 35 Eoman Catholic. 

62 British. * 1326 Board. 

Accordingly an amendment was moved in the House of 
Commons (on July 30) by Mr. Dillon on behalf of the Irish 
Catholics, who usually voted with the Government, to provide 
that in districts where only one school exists the managers of 
the Voluntary School should be one-tfiird nominated by the 
trustees, one-third by the minor local authority, and one-third 
by the parents of the children on the school books. The 
amendment was lost by 230 to 189. 

Some idea of the variety of elementary schools still 
in being may be got from the following table, showing the 
various types of schools for the area in which the Lancashire 
County Council is now the "local education authority’’: — 


i» 


Type of Scliool. 

Humber 
of Schools. 

Accommodation 

provided. 

Average 

Attendance. 

National ...... 

207 

64,701 

38,748 

Church of England . 

150 

40,265 

26,289 

10,667 

British ..... 

46 

18,188 

Board 

43 

16,483 

10,894 

Eoman Catholic . . . 

113 

27,313 

14,248 , 
11,070 

Wesleyan . . . . ^ 

53 

19,457 

Baptist, Congregational, and 
other schools 

111 

26,532 

16,490 

Totals . 

723 

212,939 

128,406 


Secondly, the clause infringed a constitutional principle that 
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local taxation involves local representation — that schools main- 
tained out of the rates should be managed by the ratepayers. 
An amendment to effect ’ this by reducing the number of 
voluntary managers from two-thirds to one-third of the whole 
was closured and beaten by 81 (182 to 10 ly 

Two innovations are m-ade by the Act in its financial 
provisions. Ever since the abolition of Church rates in 1868, 
the payment of rates for any local purpose has always involved 
local control. The new ^Education Act, how- 
ever, while making Voluntary Schools a charge 
on the rates, preserves their denominational 
management and leaves the teachers still subject to 
religious tests. Eate aid and an additional grant of 
£l,3ff0,000^ from the exchequer are substituted for the 
contributions of voluntary Wbscribers for every purpose 
except the upkeep of the school buildings. The second 
innovation is one which will probably give general satis- 
faction. Hitherto, as we have seen, borough accounts have 
been audited by borough auditors. While the accounts of 
all other local authorities have been audited by the Local 
Government Board, municipal expenditure has never run the 
gauntlet of an independent audit. Under the new Act the 
educational expenditure of all the local education authori- 
ties '' will be audited by the Board.^ Thus for the first time 
the expenditure of Voluntary Schools and that of boroughs on 
higher education is brought under the review of independent 
auditors. 

^^Mr. A. E. Hutton’s Amendment ^ Hansard, 6tli August 1902. 

^ In the year ending 31st August 1901 the voluntary contributions to public 
elementary schools were : — Church of England, £645,000 ; Wesleyan, £21,000 ; 
Roman Catholic, £83,000 ; British and other, £83,000. In 1901-1902 the total 
expenditure of the School Boards in England and Wales was nearly £13,000,000. 
In the same year the grants from the exchequer in aid of education amounted 
^in all to £9,753,000, and the children who benefited numbered 5,750,000. In 
1839 the grant was £30,000, and 58,000 children benefited. For the grants-in- 
aid see later on the Board of Education, p. 317. 

3 See section 18 (3). 
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THE STEUCTUEE AHD WOEKIHG OF THE 
CEHTEAL AUTHOEITY IN LOCAL GOVEENMENT 


CHAPTEE I 

THE DEVELOPMENT OE CENTRAL CONTROL^ 

A CENTRAL authority presiding over internal administration, 
either of the kind now establish^ in England, or that which 
has existed for a much longer period in continental countries, 
was utterly unknown and undreamed of in the classical age 
of English constitutional history — that is to say, in the reigns 
of the four Georges. In those days, indeed, the executive 

^ Besides the legal commentaries on local government previously referred 
to, special reference may here he made to the following authorities : — Maltbie, 
English Local Government of To-Day : A Study of the Relations of Central and 
Local Government^ New York, 1897 ; Gneist, Englisches Verwaltungsreclit, v^l. ii. 
pp. 1151-1190 (1867) ; Dicey’s Law of the Ooiistitution, chap. xiL ; Goodnow’s 
Comparative Administrative Law, London and New York, 1897 ; Vauthier’s 
Le Oouvernment locale en Angleterre, p. 349 sqq. ; Arminjon, E Administration 
locale en Angleterre, chap. xiii. ; Sir J. Simon, English Sanitary Institutions, 
1897, chap. xv. 

Among parliamentary and departmental papers the Second Report of the 
Royal Sanitary Commission (c. 281 : London, 1871) is of particular value. The 
Annual Reports of the Local Government Board abound in illustrative material. 
The statutory foundation of the central authority for local government is 
laid mainly by the Poor Law Amendment Act of 1834, the Local Government 
Board Act of 1871 (34 and 35 Viet. c. 70), the Act of 1872 (35 and 36 Vict. c. 
79), and the Public Health Act of 1875 (38 and 39 Yict. c. 55), Part IX. On the 
congestion of the business of the Board and proposals for relieving it, see Pirst 
and Second Reports of the (Departmental) Inquiry Committee, 1898 (c. 8731 
and 8999). 
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powers of the State had already been concentrated in a Com- 
mittee of the Privy Council — the Cabinet. But it was an 
authority limited and bounded by the impregnable frontiers 
of the law as interpreted by an independent judicature. An 
Act of Parliament must be obeyed until it is amended or re- 
pealed by another Act of parliament. A ministry had not, 
nor has it now, any co-ordinate power of legislation by ordi- 
nance. It could not even supplement Acts of Parliament by 
issuing of its own motion orders and regulations. 

The internal administration of the*" country was not sub- 
ordinated to the Cabinet ; it was regulated solely by the rules 
of the common law and innumerable Acts of Parliament, 
public and private. Subject only to the remote possibility of 
interference from the High Courts of Justice, that which we 
call, for want of a better tefm, internal administration, was 
carried on by Justices of the Peace in counties and boroughs, 
the Crown and its advisers having no legal power to influence 
their action. In other words, after the close of the seven- 
teenth century neither King nor Cabinet could exercise any 
regular and direct control oyer local government ; for local 
government was completely localised and decentralised. The 
management of the popr, of public health, roads, and police 
was entirely controlled, and, for the most part, directly 
carried out, by the local magistracy under the legal super- 
vision of the ordinary Courts.^ That certain branches of the 
executive were directly controlled by the central authority of 
Great Britain in the eighteenth century is of course true. 

\ Of. von Vincke’s Darstellung der inneren Verwaltung Grossbritamiiens 
(1815), p. 5. Tliis sharp-eyed friend and pupil of Freiherr von Stein hits off 
‘ ‘ British government of local affairs as follows : — ‘ ‘ It has this peculiarity. It 
is not carried on by paid ojQGicials arranged in various degrees of subordination 
and authority ; it is not controlled by the incessant activity of departmental 
clerks, who know everything and want to direct everything, and would like to 
prescribe beforehand every movement of an intermediate authority. On the 
contrary, it relegates a great mass of business to the inhabitants, and leaves 
them to the exercise of their own judgment and energy.” And again (pp. 93- 
94): “The Home Secretary only corresponds with the (local) authorities in 
extraordinary emergencies, such as rioting. His department consists of but two 
under secretaries and eighteen clerks. This alone, coupled with the personal 
weight and authority of so many detached authorities and officers, makes it 
impracticable to keep up regular official communications, to distribute direc- 
tions, and to receive reports, Conseq^uently the Home Secretary exercises 
absolutely no regular control over the Justices of the Peace.” 
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The whole province of foreign policy, the government of 
colonies and plantations, the control of the East India Com- 
pany, the management of customs and excise, and of the army 
and navy, all pertained to the Ministry and its departments. 
But with regard to home affairs, or what we have called 
internal' administration, the Government had no inherent 
power of issuing ordinances and regulations except in so far 
as it retained and possessed the old prerogatives of the Crown. 
Of these prerogatives far the most important was patronage. 
The appointment of Judges and Justices, the distribution of 
Crown livings and other preferments, the gift or sale of military 
and naval patronage, and, in short, almost the whole personal 
influence of the Crown upon administration, passed in the 
course of the eighteenth century, despite George III.’s deter- 
mined and repeated efforts, into"* the liands of a small group 
of statesmen, representing the parliamentary majority in the 
House of Corhmons, responsible to Parliament, and called the 
Cabinet. The legislative and administrative powers concen- 
trated in an English ministry at the close of the eighteenth 
century were therefore enormous ; for even the sphere of local 
government, in one sense wholly detacbied and independent, 
was under the control and supervision of Justices appointed 
by the Ministry from members of their own class, and gener- 
ally of their own party. But if we except patronage, this 
power was usually exercised under Parliamentary forms and 
always under Parliamentary control. To an English govern- 
ment of that time the very conception of administrative 
ordinances, the regular weapons of a continental government, 
was utterly unknown.^ After long centuries of develop- 
ment, the absolute rule of the Herman kings had been re- 
placed at the beginning of the nineteenth century by the 
omnipotence or omni-competence of Parliament. But the rule 
of Parliament is accompanied by the rule of law; and the 
English system of government cannot be understood, nor its 
stability estimated, unless the position and function of the 
Courts are at the same time envisaged. We have already 

^ “ Verordmingen, welclie die allgem eine Notdurft erLeisciien mochte wer- 
den von ihnen vorbereitet und dem Parlamente in Antrag gebracbf (Vincke, 
op, ciU p. 92). A Royal Order in Council was an apparent rather than a real 
exception ; for, as an active body, the Privy Council was simply the Cabinet, 
and as such responsible to Parliament. 
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shown that every new rule of law, either general or local, 
must be enacted by Parliament ; that all regulations affecting 
the legal rights of a citizen required legislative sanction ; and 
that the carrying out of all laws — in other words, administra- 
tion — was entrusted finally and in the last resort to Justices 
and Judges. And from ^ this it is apparent why in the 
eighteenth century, when tlie decentralisation of the executive 
had been carried to its extreme point, there was scarcely any 
central administrative control over internal administration. 
In 1815 there was no Local Government Board, and the 
Home Office, as we have seen, only required eighteen clerks. 
NTor was such control politically needful, seeing that the class 
which sat in Parliament was identical with the class which 
ruled' the counties and controlled municipal government. At 
the same time, another" kind’' of uniformity was assured ; for 
the legality of every act of government, whether done by a 
minister, a corporate body, or a J ustice of the Peace, might 
be questioned and tested in courts of law presided over by an 
independent judicature. It is worthy of remark that the 
British governments of the eighteenth century, which devoted 
so much energy and "'strength to foreign and colonial affairs, 
and waged ceaseless wars for empire, never thought of trying 
to increase their direct sphere of influence at home by the 
establishment of a central control over local government. 
Thus the revolutionary movements of 1795 and of 1815- 
1820 were combated not by departmental action, but by 
Parliamentary legislation. The suspension of the Habeas 
Corpus Act, the passing of the Libel Act, and of the '' Six 
Acts'' of 1819, were severely coercive measures; but they 
contain no evidence of any attempt to give a continental 
character to administration. In so far as individual liberty 
was destroyed, it was destroyed by, -and in pursuance of. Acts 
of Parliament. 

But the old system of English administration collapsed 
before the unavoidable demands of an industrial development ; 
and it was this collapse which, in the early decades of the 
nineteenth century, made it necessary to establish central 
departments with administrative control over local authorities. 
The connection of this new departure with the reform move- 
ment has already been set forth, as well as the stages by 
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which the administration of the Poor Law and of public health 
was placed under the control of two Central Boards, eventu- 
ally amalgamated in 18*71 into onS, with the title of the 
Local Government Board.^ The sphere of this great depart- 
ment has been enlarged and diversified by successive Acts of 
Parliament, and now includes most of the field usually assigned 
to a continental ministry of the t interior. At first other 
departments, and especially the Home Office, played a con- 
siderable part; but now the Local Government Board has 
almost the whole apparatus of control over local authorities 
in its own charge. Its work may still be classified in two 
divisions, representing two stages in the growth of adminis- 
trative control — Poor Law and public health. The control of 
poor relief and the supervision of sanitary administration are 
functions similar, yet parallel and distinct; but there is a 
third financial department, the control of local loans and the 
revision by audit of local accounts, which extends the opera- 
tions of the Board over the whole of local administration.^ 
It will be necessary in describing the work of the Board to 
repeat much that has been stated in previous chapters ; but 
it is important that so many scattereH threads should be 
drawn together in order that this great central department 
may be surveyed as a whole. A separate chapter will be 
reserved for the work of another department — that of the 
Home Secretary — in so far as it is concerned (mainly through 
its police functions) with local government ; and our survey 
of central administration will conclude with short chapters on 
the Board of Education, the Board of Trade, the Board of 
Agriculture, and those other temporary organs of the central 
government which are known as royal commissions of inquiry. 

^ Vol. i. Part II. chaps, ii.-iv. 

^ Municipal Corporations and Joint Boards upon which they are represented 
are the only local authorities whose accounts are exempted from the audit of 
the Local Government Board. 
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CHAPTEE II 

THE ORGANISATION OE THE LOCAL GOVERNMENT BOARD AND 
ITS SPHERE OF ACTIVITY 

Th& Local Government Board, one of the largest offices in the 
home civil service, is, like its immediate predecessor the Poor 
Law Board, a Parliamentary department, having been de- 
veloped from a body of commissioners created for a particular 
purpose until it attained at last to full ministerial dignity. 
The stages of this process resemble those by which the 
Treasury, the oldest department of the English government, 
grew into its present shape. Originally Treasury business 
was delegated by the Crown to a number of 
^the^Locai^^ Commissioners appointed for the purpose; and 
Government similarly in 1834 the business of supervising the 
new Poor Law system by the first Poor Law 
Amendment Act to five Commissioners.^ But whereas the 
organisation of the Treasury still rests partly upon customary 
tradition, and remains after the lapse of centuries formally 
imperfect, that of the Local Government found itself after a 
short life of forty years plainly and legibly printed in an Act 
of Parliament. In essentials, however, the resemblance of the 
two departments is close. Just^ as the Chancellor of the 
Exchequer has acquired by the custom of the constitution 
sole responsibility for financial policy,^ having previously 

^ The Commission was converted into a representative office under the Crown 
by the Poor Law Board Act of 1847. Of. Mackay’s History of the Poor Law for 
the controversies over this Act during its passage through Parliament, For 
the history of the Treasury, cf. Gneist, Englisch&s Verwaltungsrechtj vol. ii. 
p. 762 sgg.] and Lord Welby’s Letters and Notes contributed to Life of Mr. 
OMZders (London, John Murray, 1901). 

^ “ The position of the Treasury in our constitution is unique. It possesses 
all the powers and functions formerly wielded by the Lord High Treasurer ; 
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shared it with the Lords of the Treasury, so from 1847 to 
1871 the President of the Poor Law Board, and since 1871 
the President of the Local Government Board, have been 
solely responsible to the Ministry and to Parliament for all 
that has been done in a steadily widening province of local 
administration. Nominally, howeyer, the President of the 
Local Government Board, like thfe Chancellor of the Ex- 
chequer, is assisted by colleagues who sit on? the Board over 
which he presides : the Lord President of the Council, the 
principal Secretaries of State, the Lord Privy Seal, and the 
Chancellor of the Exchequer. The Board, however, never 
meets, and its sole remaining use appears to be that in the 
absence of the President orders may be signed by one of the 
ex-officio members, usually the Home Secretary, whose office 
is next door. In such a case, howev^, the Home Secretary 
does not consider himself to have any voice in the matter. 
His signature is a purely formal act. The real link between 
the department which controls local administration and the 
other departments of government is the association of Ministers 
in an informal Cabinet, not in a statutory board. If, as has 
sometimes been the case, the President of the Local Govern- 
ment Board is not in the Cabinet, he and his department may 
be expected to play a less important part in politics and 
legislation. That contingency, however, is hardly to be ex- 
pected in the future;^ for the operations of the Board are 
of such concern to the country, that its representative in 
Parliament will require not only ability and knowledge, 
but the weight and dignity attaching to a seat in the 
Cabinet. * 

The salary of the President has not grown with the im- 


tlxe latter had for centuries been tlje Chief Minister of the Crown, and his oflBce 
was therefore invested with traditional as well as statutory powers, which have 
in great measure passed to the Treasury. The First Lord (usually the Prime 
Minister) is of course the ultimate head of financial government ; but practically 
he is rather a Court of Appeal between the Treasury and other ministers than 
the active chief of Treasury administration. The Minister therefore who in 
practice wields all the power of the Treasury is the Chancellor of the Exchequer, 
who in official rank is the Second Lord of the Treasury” (Lord Welby, in the 
Life of GMlderSf vol. i. p. 126). 

^ The last President without a seat in the Cabinet was Mr. Sclater Booth 
(1874-1880). There is no instance of a IJresident either of the Poor Law or 
Local Government Board having been a member of the House of Lords. 
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portance of his office, being only £2000 a year — less than half 
the amount assigned to most of the principal offices of State.^ 
The Parlia'inentary Secretary receives £1200 a 
7®^^- He helps the President in the work of 
mentary the office, and is the only other active officer of 
Secretary, the Board who sits in Parliament. The Parlia- 
mentary work of the PreJiident and Parliamentary Secretary 
consists in answ,ering questions with regard to the Depart- 
ment and in the conduct of Bills through the House of Com- 
mons. All public Bills concerned wffch local government are 
drafted by the office of the Parliamentary Counsel ^ in accord- 
ance with the instructions of the President ; and it is for him 
to obtain the sanction, first of the Cabinet, and secondly of 
Parliament, for any important measure belonging to his pro- 
vince. Before preparing such a measure, the Parliamentary 
Counsel will have a preliminary conference with the President 
or the Permanent Secretary of the Local Government Board. 
It may then be necessary to prepare memoranda stating the 
existing law, tracing the history of previous legislative enact- 
ments or proposals, or raising the preliminary questions of 
principle which have "to be settled. Then, we are told, by the 
authority above referred to,® the first draft is made either in 
the form of a rough sketch or of the heads of a Bill.’* This 
original draft is ‘^gradually elaborated after repeated con- 
ferences with the Minister, and with those whom he takes 
into his confidence.” It is usual, of course, for Bills dealing 
with questions of local government to be introduced into and 
piloted through the House of Commons by the President of 
tfee Board ; but the Parliamentary Secretary takes charge of 
minor legislation of a non-contentious character, such as the 
Annual Bills to confirm the Provisional Orders of the Board. 
The President is responsible for obtaining the sanction of the 
Chancellor of the Exchequer to the departmental estimates, and 
for defending and explaining them, if necessary, to the House 
of Commons in Committee of Supply. The total budget of 
the Board amounted in the year 1900 to £197,085. 

V- The salary of the Home Secretary, for example (whose work is similar in 
kind and certainly not more onerous), is £5000. 

^ Of. Sir C. P. Ilbert’s Legislative^Methods and Forms, p. 86 5^^^. 

® Sir 0. P. Ilhert, Parliamentary 'Counsel to the Treasury, 1899-1902, 
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The chief of the staff is the Permanent Secretary, at a 
salary of £1500 to £1800. He is the principal adviser of the 
President, who naturally trusts to ’his expert The Permanent 
knowledge and long experience. But an ef&cient Secretary and 
and vigorous President exercises through the 
Permanent Secretary a real control over administration, and 
will decide in consultation wdth hSm all important questions 
and difficulties as they arise. The five assistant secretaries 
and the legal adviser (£1000 to £1200 a year) stand next in 
importance. The assistant secretaries preside over the 5 
divisions of the Board ; and these again are subdivided into 
11 departments, with a principal clerk at the head of each. 
The Board has a medical officer and a staff of medical in- 
spectors, a staff of engineering inspectors, a parliamentary 
agent and a legal assistant, 14 geiferal inspectors, and 4 
assistant general inspectors, an inspector of audits, 2 in- 
spectors of Poor Law schools, 2 medical inspectors for Poor 
Law purposes, an architect and assistants, an inspector of 
local Acts and local loans, an inspector of canal boats, 3 
lady inspectors of boarded-out c-j^ildren, and a large staff of 
auditors. The general inspectors live* in different parts of 
the country, and only pay occasional visits to the Board. 
One of the assistants to the general inspectors is a lady. In 
1898 the staff was considerably increased; and the number 
of clerks in the office in 1902 was nearly 350, of whom 
about 5 7, besides the secretary and assistant secretaries, 
were in the Upper Division at salaries rising from £150 to 
£850, and about 134 in the Second Division at salaries rising 
from £70 to £400. An annual examination is held for Ifne 
clerkships of the Upper Division in the Home Civil Service 
in conjunction with the Indian Civil Service, and the com- 
petition is very severe, the •successful candidates being usually 
men who have graduated with high honours at the universities. 
Candidates must be either twenty-two or twenty-three years 
old. The entrance, examination for the clerkships of the 
Second Division is of a totally different character, and only 
requires an ordinary commercial education. 

The salaries of the district auditors, six of whom live 
in London, the rest in the provinces, commence at £500 
and rise to £800. There are also six or seven assistant 
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auditors with salaries of £300 to £450. Their duties, which 
consist in the auditing of the accounts of local authorities, have 
already been described. *^The engineering inspectors consist of 
a .chief, deputy-chief, and second deputy-chief, whose func- 
tions are advisory, and about sixteen inspectors, whose duty 
it is to hold local inquiries into application for loans for 
sewage, water supply, or other engineering works, or to pay 
visits of inspectign. The medical inspectors have very similar 
duties. The medical ofi&cer and his assistant and second 
assistant remain in the office and advise on medical questions, 
while the thirteen inspectors travel about the country investi- 
gating the state of vaccination, the sanitary condition of various 
districts, and holding inquiries connected with hospitals. 

The organisation of the Board betrays even in its outlines 
a character distinguishable from that of a continental bureau. 

^ ^ It has little resemblance to a foreign Ministry 

organisation of the Interior. After all its extensions and 
developments, the Board is most emphatically 
not the apex of an official pyramid narrowing 
upwards in regular tiers from a base of provincial and local 
authorities with delegated power; for there is no such thing 
as an official hierarchy in England. Even allowing that 
English counties correspond roughly with the governmental 
districts and prefectures of the Continent, yet a wide sea 
separates the two systems of administration. In an English 
county local government is carried on exclusively by local 
bodies elected by local ratepayers ; in a continental district it 
is carried on largely by the subordinate officials of a central 
bweau, with delegated powers under the instructions of 
official superiors. It is true that English legislation has 
established a relationship between the central authority and 
the local organs of administration. But that relationship is 
not one between a superior, who deals in uncircumscribed im- 
peratives, and inferiors, who yield unconditional administrative 
obedience. It would be far more true to say that for bureau- 
cratic subjection and centralised omnipotence Parliament has 
substituted the principle of inspectability. The power of the 
Local Government Board to inspect the finance and adminis- 
tration of local authorities is the hall-mark of centralisation, 
as centralisation is understood and practised in England. 
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Under this general conception comes the whole of the 
ordinary business of the central authority — to keep itself 
thoroughly informed of the work of»all local authorities, and 
to compel them to furnish proper statistics, to exercise certain 
statutory rights of confirmation or refusal, in respect, for ex- 
ample, of local loans or bye-laws, and generally to see that 
they confine their business and | their expenditure to the 
purposes and limits prescribed by Parliament. The power 
of regulation by order is also possessed by the Board as an 
auxiliary to that of inspection ; but it is only exercised 
within limits strictly defined by statute. Broadly speaking, 
the Board performs its functions as a guardian of public 
rights and interests without resorting to the imperative mood. 
That general power of issuing ad]3ainistrative commands and 
compelling obedience, which belongs io the superior officials 
of a continental bureau, is quite unknown in England. The 
Local Government Board has no right even to compel a local 
authority to carry out the* law or to refrain from breaking it, 
and what power the Board has is usually to be exercised 
through the medium of the Courts, e.g. by issuing a writ of 
mandamus, or obtaining an injunction in the High Court. 
It can only venture to use administrative force in exceptional 
cases defined by statute, and under forms duly authorised by law. 
Inspection, taken in the widest sense, so as to include inquiry as 
well as supervision and control, is the ordinary function of the 
Local Government Board; and it is under the form of inspection 
that the administrative interference of the central authority 
in the province of local government usually manifests itself. 

The actual execution of the supervisory functions exercised 
by the Board over pauperism and poor relief is in the hands 
of the general inspectors, to each of whom a large district ^ 
is assigned. A general inspector is not a prefect or a dic- 
tator set over a province or locality, but a representative of 
the central authority, who not only watches local authorities 
and reports their doings, but gives them friendly and trust- 
worthy advice. An inspector’s close acquaintance with local 
needs enables him to go about in the right way upon his main 
task, which is not to dictate instructions received from above, 

^ Kcf, the counties of Norfolk and Suffolk, with parts of Essex and Cam- 
bridge, form one district of inspection with one general inspector. 
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but by tactful control and supervision to make sure that the 
law and the orders in which the law is developed and in- 
terpreted are duly and (fompletely carried out. The general 
inspector will, on the one hand, keep his Board informed of 
the local conditions, and, on the other hand, will use his own 
judgment and experience to aid and advise and warn the 
local authorities. As a member of the central body and an 
inspector of the Ipcal bodies he combines the technical know- 
ledge of an expert with something of the local knowledge of 
an inhabitant ; and his province is so large that he can apply 
the experience of one district to the requirements of another, 
and the merits of one authority to the defects of another. No 
wonder, then, that in most cases the local bodies set so much 
store* upon his opinions, and are so willingly guided by his 
advice and criticism. 

Generally speaking, the function of inspection is closely 
allied with the function of information. An inspector is a 
collector and distributor of infoniiation, and a channel of 
communication between the central and local authorities. 
Only in exceptional cases does he convey peremptory orders 
from the Local Gov^nment Board, and these exceptional 
cases are almost confined to Poor Law administration. More- 
over, when the Local Government Board wants to issue a 
command, it usually prefers to correspond directly with the 
local authority rather than employ one of its local officers. 
The staff thus employed in inspecting and reporting to the 
Board may be classified as follows : — 

1. Poor Law inspectors. 

® 2. Inspectors of buildings and public works. 

3. Inspectors of public health. 

4. Inspectors of local expenditure and finance. 

The work of Poor Law inspection is carried out by the 
general inspectors, who are also expected to survey and re- 
port generally upon local administration in their respective 
districts. In the second class come the engineering inspectors, 
who are busily employed in holding inquiries and reporting 
on sanitary and building schemes in all parts of the country. 
The medical inspectors have to supervise public health and 
report on epidemics. The inspection and revision of the 
accounts of local authorities (municipal boroughs excepted) is 
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performed by the district auditors. Special inspectors are 
also appointed for other branches of administration, such as 
local loans, the manufacture of alkali, and for canal boats. 

Inspectability,” then, to use the expression of its great in- 
ventor and promoter, Bentham, is the key to an understanding 
of English central government. It^characterises, and in a sense 
incorporates, those new principles of administration which 
grew up in England during the nineteenth century. The 
inspectors are the eyes and ears of the central government, 
but they are also tHe organ through which the central 
government acts directly upon the local authorities. Their 
personal reputation stands deservedly high. Sometimes, it is 
true, a jobbing President will lower the standard by filling 
vacancies with men selected for political or family reasons; 
but, as a rule, the inspectors and auditors are not only gentle- 
men, but honest, capable, and well-paid experts. By personal 
interviews they understand how to smooth away unnecessary 
causes of friction, and to make an unpopular system palatable 
to the people. On their shoulders rest the burden and most 
of the responsibility for the central machinery of local govern- 
ment. It is through inspection that* the President of the 
Local Government Board and his staff get a firm foothold in 
local administration, and are able sometimes to take the 
initiative in improvements, as well as to exert their influence 
upon the general course of administration. It is the in- 
spectors who from time to time provide the information about 
local government which has to be laid before Parliament and 
the public. Above all, it is through the inspectors that 
the Local Government Board makes those local inquiries in 
different parts of the country which are so often necessary to 
enable it to exercise properly its discretion in confirming or 
refusing the applications » of local authorities for loans or 
extensions of territory. At these inquiries the inspector who 
presides as representative of the Board hears the case for and 
against the local authority, and may summon witnesses, 
examine them on oath, and call for the production of books 
and papers. As representatives of the Board, general in- 
spectors constantly attend the sittings of Boards of Guardians, 
and take part in their deliberations and discussions, though 
they have no vote. They are also entitled, if the Board desires, 
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to attend the meetings of District Councils.^ In this way 
the central authority is informed of the course of local govern- 
ment and of the way in Which the laws are being carried out 
by the individual authorities. The utility of State inspection 
has only been slowly realised in England — first in relation to 
the Poor Laws, then to factories, then to education and public 
health. The inspectors of 'education have been the backbone 
of the educational ^system ; as constituting the sole instruments 
by which public control could be exerted over the so-called 
Voluntary Schools, which, though privately managed, subsist 
mainly on public money. It was the inspectorate which to 
some extent co-ordinated them with the School Board system. 
Lastly, inspection has partially overcome some of the worst 
defects of private ownership of railways. 

It should be added once more that the principle of “ in- 
spectability ” has not been equally applied throughout the 
whole province of the Local Government Board. When that 
Board took the place of the Poor Law Board the old organi- 
sation continued, and was not sensibly modified. It was 
adopted without being adapted to the new sanitary work. 
The Poor Law inspect?Drs were merely converted into general 
inspectors, and they were ordered to report on public health 
in addition to their previous work. The sanitary work of the 
Board was placed, like the rest of its work, under the control 
of the Permanent Secretary, — subject, of course, to the Presi-^ 
dent of the Board, — with the medical inspectors and medical 
officers as advising functionaries. This arrangement has been 
sharply criticised by a retired medical officer of the Local 
GoFernment Board, Sir John Simon, who argues with great 
force that its deficiencies are principally responsible for the 
unsatisfactory development of sanitation in many parts of the 
country — in spite of the formal perfection of public health 
law in the Act of 1875.^ 

^ Public Health Act 1875, sec. 205 : “Inspectors of the Local Government 
Board may attend any meetings of a rural authority or of an urban authority 
(being a Local Board), when and as directed by the Local Government Board.” 
For the appointment and powers of these inspectors, cf. section 296. 

^ Now wholly, in consequence of the Education Act 1902. But thsit Act 
gives the local education authorities power to inspect schools for themselves, 

® Gf. Sir J. Simon’s admirable work on English Sdnitary Institutions^ 
especially pp. 355-372, 387-392, and 406-407. In the summer of 1902 the Local 
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Inspection, then, is the principal function and the dis- 
tinguishing feature of central administration in England. It 
is an invention characteristically English, yet characteristically 
modern ; for it is designed to obtain the advantages of effici- 
ency without the incubus of bureaucracy, and has arisen from 
an entirely novel view of the duties and functions which 
should be assumed by the State in dealing with the industrial 
and social problems of modern life. But before proceeding to 
show how the individual powers of the Local Government 
Board have grown up on the basis of this new constitutional 
conception of central inspection, thereby setting the central 
authority to work previously unknown to the English con- 
stitution, we must first define and mark out yet more accu- 
rately than heretofore the province of the Local 
Government Board. That province fells, as has of the Local 
been observed, into three large historic divisions, 
which have been developed side by side, begin- 
ning with the Poor Law, 'followed by sanitary legislation, and 
ending with a general supervision of local authorities, which 
may be distinguished from, though it is closely associated 
with, their sanitary work. The' scope *01 the Poor Law has 
already been sufficiently described. Briefly, it embraces all 
the technical details set forth with astonishing definiteness in 
the Poor Law statutes, and supplemented by legislation deal- 
ing with pauper children, vagabonds, the protection of infants, 
and the provision of reformatories and similar institutions. 
Here, then, we have the original and peculiar domain of the 
new methods of centralised administration. 

Greater in its extension, though of a less intensive char- 
acter, is the system under which the sphere, generally and con- 
veniently designated under the title of Public Health, has 
been regulated by nineteenth century legislation. In our 
historical review it has already been shown how public 
■hygiene grew directly and unavoidably out of the necessities 
of a new industrial life, and how from time to time new 
branches, new authorities, and new departments were added. 
Unsystematic as such a system must have been, it was doubly 

Government Board called tLe attention of its inspectors to the bad sanitary 
condition of cottages in tbe country districts of England, and recommended 
bouse- to-bouse inspection. 
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complicated by the parallel growth of municipal and communal 
organisations. Since the Local Government Act of 1871, the 
control of both these new'^branches of administration has been 
merged in the Local Government Board. We need not re- 
count the heads of the legislation which fall under the strict 
conception of Public Health. The general Acts are sufficiently 
numerous, and they have been supplemented, as we have seen, 
by countless locaLActs which defy enumeration or classifica- 
tion, though they have given an infinite variety of new 
powers and functions to local authorities, and a smaller, but 
not inconsiderable, number to the Board. The constant 
development of the law and administration of Public Health, 
and the looseness of the meaning too often attached to the 
expression, have made it almost coextensive with the sphere 
of internal administration. 

What are the principal statutes which confer powers of 
sanitary inspection and control upon the Local Government 
Board? First there is the great Code of 1875, with all its 
incorporated Acts, such as the various Clauses Acts. Then 
comes the supplementary legislation which succeeded the Act 
of 1875. Of these later statutes the most important from the 
standpoint of central control are the Eivers Pollution Acts, 
the Canal Boats Acts, the Housing of the Working Classes 
Acts, the Public Health (Water) Act 1878, the Infectious 
Diseases (NTotification) Act 1889, the Public Health Amend- 
ment Act 1890, the Isolation Hospitals Acts 1893 and 1901, 
and the Infectious Disease (Prevention) Act 1890.^ 

By all these laws a multitude of powers and duties were 
fashioned and entrusted for their execution to town and dis- 
trict councils; but, at the same time, a peculiar form of 
administrative superiority was given to the central authority, 
which was thus enabled to control the local councils in 
^ various ways, and, moreover, was itself authorised under 
certain specified conditions to put the sanitary laws into 
execution. At the same time, the central authority received 
a limited power to regulate the areas of the local authorities 
and to extend their spheres of activity. Thus the I|3cal 

^ The Factory and Workshop Acts and Petroleum Acts are mainly under the 
Home Office, the Animals Diseases Actf and Sale of Food and Drugs Acts under 
the Board of Agriculture. 
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Grovernment Board came to exercise functions which had 
hitherto been confined to Parliament. The control of Public 
Health conferred hj the legislation of 1871-1875 made an 
important beginning in the direction of a general administra- 
tive control over the whole system of local government. In 
the last quarter of the nineteenth century, however, a far 
wider conception began to prevail bi the duties of Government 
to the community, and the old ide^, which j^ractically confined 
local authorities to the administration of the Poor Laws and 
Public Health, no longer sufficed. A conscious attempt was 
made by the Legislature to further the progress of society and 
to improve the existing conditions of the masses in town and 
country. The protection of workmen was enforced for the 
most part by the factory inspectors of the Home Office, but 
the rules and regulations are actuary carried out more and 
more by the local authorities themselves. The laws which 
aim at the improvement of the dwellings of the poor are 
supervised by the Local Government Board, as well as a 
whole series of adoptive Acts for the promotion of the 
public welfare. In the County Councils Act of 1888 and 
the Parish Councils Act of 1894 wene involved not only a 
great reorganisation of areas and authorities, but also some 
most important additions to the activity of the Local Govern- 
ment Board, 

The highest local authority in the county and the lowest 
in the parish, which had hitherto had little connection with 
central government, were now bound to the Local Government 
Board by many administrative ties ; and thus the third of the 
three important divisions into which the province of ^ the 
Board has been divided came into existence. In this third 
province the corresponding function exercised by the Board 
is that of a far-reaching^ though unsymmetrical, supervision 
over all local authorities in the country. And with this 
supervision was conjoined a further function subsidiary to an 
ancient right exercised for centuries by Parliament itself alone. 
In preceding chapters attention has more than 
once been drawn to the early history of private 
Bill legislation, by which Parliament is able 
to exercise so powerful an influence upon local govern- 
ment. As the administrative 'needs of counties, towns, and 
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parishes increased, local Acts became the normal and regular 
form of central control in England over local administration. 
A portentous gro’W’th of local needs had already, more than a 
century ago, made private Bill legislation one of the heaviest 
of the tasks of Parliament; and at last, when the burden 
became unbearable, it was found necessary to create a new 
institution in the shape of Provisional Orders — a device 
which was put into operation by various departments of 
the central authority — some old, like the Board of Trade 
and the Home OflS.ce — some, like the^ Poor Law Board and 
the Boards of Education and Agriculture, of comparatively 
recent growth.^ 

A Provisional Order may be described as an ordinance 
made'by a department of the Government, which acquires the 
force of law either automatically after a fixed period, during 
which it may be contested by petition to Parliament, or by 
the express confirmation of Parliament itself — that is to say, 
by inclusion in a Provisional Order Confirmation Act. 

In Acts conferring powers of administration upon inferior 
authorities, especially where ^ those powers are permissive, it 
has become more and rnore usual for the Legislature to insert 
a clause providing that should a local authority desire to do 
so and so, it must secure the approval (by order) of the Local 
Government Board, the Home Office, the Board of Agriculture, 
or of any other department which happens to have been 
entrusted with the duty of supervising that particular work. 
In the laws relating to public health the use of the Provisional 
Order was extended to a multitude of administrative Acts, 
which, as they universally required the approval of some 
superior authority, had hitherto in England been obtainable 
only by the cumbrous and expensive machinery of a private 
Act. Henceforth in ordinary cases a cheaper and more con- 
venient way was adopted, which, without depriving Parlia- 
ment of a long-standing and jealously -guarded supremacy, 
has nevertheless relieved it of much arduous and non- 
contentious work — work that can be as well or better 
performed by experienced officials acting under responsible 

^ Cf. tlie “Provisional Schemes” of the Charity Commissioners and the 
“ Orders in Conncil” made by the Privy Conncil OjB&ce ; and cf. Clifford, 
JPrimU Bill Legislation^ Yo\, n, QlQ sqq. 
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Ministers.^ The refusal of the Local Government Board to 
grant a Provisional Order does not in the least prejudice the 
right of an authority to attempt t# secure what it wants by 
private Bill. The Board may either refuse to grant an ap- 
plication, or may, as is frequently the case, agree to grant it 
only upon certain modifications being introduced. During 
the last twenty years this kind *of departmental work has 
steadily grown with the expanding scheme of social legislation 
and of local activity. Orders for the extension of local 
boundaries and for regulating the details of local constitutions 
and elections have provided heavy work for the Board. The 
natural consequences have followed. The Provisional Order 
system, in relieving Parliamentary committees, has aggravated 
the congestion of the department, upon which the new. work 
was thrown. In truth. Parliament li^is been almost too ready 
to add to the supervisory powers of the central 
departments, or too slow in equipping them with 
staffs adequate to deal •promptly with their 
rapidly expanding business. To this cause, as well as to 
the dislike entertained by local authorities for the red tape 
of a London office, must be attributed the reaction against 
central control which began to work through public opinion 
upon Parliament towards the end of the nineteenth century. 

Tinder this prompting, as has been seen in previous 
chapters, certain provisions for decentralisation were intro- 
duced into the Local Government Act of 1894. Inadequate 
as these provisions were — how ridiculous, for example, that 
the petty concerns of fourteen thousand parishes should be 
watched from one centre! — still a certain amount of de- 
centralisation was effected, and County Councils were made 
intermediate courts of administrative appeal, to which inferior 
authorities might apply.^ . It must not be supposed, however, 
that the devolution of the powers of the Local Government 
Board to County Councils is free from difficulties. The 
Departmental Committee of 1898, although impressed by the 
congestion of business at the centre, was, as we have seen, 

^ This legislation is usually drafted in accordance with instructions given 

I hy the departments interested, which never lose an opportunity of extending 

their own powers of supervision, trusting that their staff will he increased to 

I enable them to cope with increased work. 

f 2 See previous chapters on County, District, and Parish Councils. 
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averse to the plan of extending the supervisory functions of 
County Councils.^ 

Thus we see that internal administration has been placed 
under central supervision to an extent that approaches, and 
even in some respects exceeds, the sphere of activity assigned 
to a continental Minister of the Interior. But no blunder 
could be greater than that— so commonly made by continental 
writers — of jumping to the conclusion that in England local 
government has been centralised in the continental fashion, 
and that in this province of administration the older style of 
constitutional government in England has been over-ridden by 
independent departments, or bureaus of ofScials. Not by the 
extent of its activity, but by the mode in which it is exer- 
cised, „ should a central department be judged. A central 
control depends above all on the construction put on the 
relations between the central and the local authority. Only 
Consequences ^hen the peculiar plan, which has been adopted 
of haphazard by the English Legislature, for the solution of 

legislation. great problem has been clearly envisaged, 

shall we understand English centralisation as it really is, and 
recognise fully the desp-seatTed differences which separate it 
from continental systems of administration. Accordingly, in 
the chapters which follow we pass on to consider one by one 
the administrative functions gradually attached to the Local 
Government Board by legislation almost as haphazard and piece- 
meal as that by which the local authorities themselves were 
created and developed — for the empirical character of local 
government legislation has left its mark upon the structure 
and^ organisation of the central as weU as of the local authori- 
ties. Eirst, the functions of central control were split up 
among a number of departments ; and secondly, the functions 
themselves remained distinct and uncorrelated. The first evil 
has been in some degree corrected by a partial concentration of 
central powers in the newly created Local Government Board. 
The second evil remains unconquered. The Board, which has 
obtained the lion’s share of local government, enjoys an irregular 

^ On tlie other hand, the Committee welcomed the evidence of Sir Hugh 
Owen, then Permanent Secretary to the Board, in favour of transferring the 
appointment of some six hundred of the smaller Poor Law officers to the Boards 
of Guardians (Par^. Pajper, c. 8999, p. iv). 


CH. II ORGANISATION OF LOCAL GOVERNMENT BOARD 257 

and discontinuous authority — an aggregation of statutory 
powers, but no general administrative control. It is a Board 
of controls, but not a Board of control. It enjoys no general 
abstract delegated authority. Just as its pibvince is a mosaic 
of distinct pieces dissimilar in shape and size, so its adminis- 
trative authority may be likened to a bundle of birches differ- 
ing in size and strength, and in the purposes to which they 
may be applied. But before sorting the bundle it will be 
well to divide it into two — the one contain&g the Poor Law 
functions, and the other the functions of sanitary control ; for 
the work of the Board naturally falls into these two great 
departments of administration. 

The Poor Law functions of the Board are historically prior, 
and will be the subject of the succeeding chapter. 


CHAPTEE III 


THE FUNCTIONS EXEECISED BY THE LOCAL GOVERNMENT BOARD 
AS THE CENTRAL POOR LAW AUTHORITY^ 

The powers with which the Local Government Board is armed 
as the supreme authority cf‘ Poor Law administration are the 
oldest concrete example of centralised administra- 
England. In the present condition of 
the law they may be grouped most conveniently 
under five heads : — 

(1) The power to inquire freely into the administration 

of all local Poor Law authprities, and to require the latter 
to furnish all the information which the department may 
need. c 

(2) The power to make general rules and regulations 
binding upon the local authorities, and also (on application 
from them) to modify their boundaides. These sub-legislative 
functions are statutory, and can only be exercised within the 
limits prescribed by statute. 

(3) The subordination of the local bodies and their 
oflScers to the Local Government Board for certain definite 
purposes of administration. 

(4) Pinancial control over local expenditure and local 
loans. 

(5) The power of finally adjudicating disputes between 
two or more of the local authorities. This power is con- 
current with, and not exclusive of, the jurisdiction of the 
ordinary courts of law, and only exists where it has been 
conferred and defined by statute. 

^ Of. Maltbie, Local Gomrnmmt^ pp. 24-64; Poor Laws and 

Poor Law Statutes ; Poor Law rOrders^' 
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Central control over the local administration of the Poor 
Law is grounded first and foremost on the unlimited right of 
inquiry. In conferring this right €)Xl the Poor 
Law Commissioners, the Legislature did^ not 
enunciate any new constitutional principle. 

There had always been a power to investigate the condition 
of government in any part of the kingdom, exercisable by 
Parliament on the one hand, and? on the other hand by the 
Crown, through delegates whose appointment followed upon 
a resolution of Parliament — in other words, either by a Parlia- 
mentary Committee of Inquiry or by a Eoyal Commission. 
With the creation of the Poor Law Commissioners this full 
power of inquiry was for the first time established on a per- 
manent basis, and introduced into a special branch of depart- 
mental administration. Like the Jloyal Commissions of 
Inquiry, from which the original Poor Law Commissioners 
were in externals scarcely distinguishable, the central authority 
had the right to examina every citizen, and, above all, the 
members and officers of every local authority, and in the last 
resort to take evidence on oath.^ 

In its staff of inspectors the central authority has a special 
apparatus for actualising this power of unlimited inquiry. 
We have already in a preceding chapter sketched 
the principal features of this institution. Only ^ngpectoS^'^ 
by the incessant activity of the inspectorate 
would it have been possible to collect in a methodical fashion 
accurate information with regard to the real conditions of 
government, and without actual knowledge of the facts, 
gathered on the spot, and uncoloured by predispositions, the 
central authority could not usefully put its administrative 
powers into execution. As it is, with information from all 
parts of the country accumulating in the central office, the 
presiding minister and staff of the Local G-overnment Board 
are best qualified to report to Parliament from time to time 

^ At first, as we have seen, it was desired to make the Poor Law Com- 
missioners a Court of Eecord, but this seemed to conflict with the English 
principle of the supremacy or rule of law. It was determined, therefore, 
to empower the Commissioners to take evidence on oath without consti- 
tuting them a Court of Eecord, and therefore without enabling them to punish 
witnesses for “contempt of court.” The Local Grovernment Board has inherited 
the power and the disability attached to the old Poor Law Commissioners. 
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upon the conditions of administration, and to propose such 
amendments to the law as are shown by experience to be 
necessary or desirable ; and at the same time to guide and 
direct the local authorities along the path marked out by the 
law. The advice of a Board informed by the concentrated 
experience of a skilled inspectorate is of course highly valu- 
able to local authorities entrusted with the administration of 
the Poor Laws. ^It might "be feared that even the best advice 
would be disregarded by some at least of the local authorities ; 
for no power lies in the Board to eompel obedience. But 
compulsion was unnecessary, for this reason, that the central 
authority has from the first been provided with such a power 
of issuing orders as no Minister for Home Affairs had ever 
before possessed. This po^yer, applied so thoroughly when the 
Poor Law; system was reformed, has made the 
local authorities far more inclined to invoke of 
their own accord the friendly counsel of the 
central authority than to provoke ^its peremptory ordinances. 
The orders of the central authority are directed to two main 
purposes : on the one hand, to the material objects of poor 
relief, and on the other, to its organisation. As to the first, 
the Local Government JBoard is empowered for the purpose of 
carrying out the law to supplement it by orders containing all 
the necessary details — to fill out, as it were, the outlines of the 
statute. This is done partly by general orders or rules bind- 
ing upon all Boards of Guardians — partly by particular orders 
binding only upon specified Boards. To invest a government 
department with a power of issuing general orders of an ad- 
mkiistrative character having the force of law was undoubtedly 
an innovation upon the traditions of English constitutional 
life, according to which Parliament alone had been competent 
to make such rules, and then onlyjn the form of laws. This 
innovation is justified by purely practical considerations. Only 
by an authority which could accommodate itself to changing 
conditions, and descend at any moment into the smallest de- 
tails, could the administrative and economic principles of the 
new Poor Laws have been put into successful operation. It 
had already proved impossible to satisfy the pressing problems 
of pauperism by the clumsy apparatus of Parliamentary 
machinery. At the same tune the utmost precautions were 
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taken to secure a constitutional control over this regulating 
power of the central authority. All General Orders have to be 
published in a copy of the London^ Gazette^ to be laid upon 
the table of Parliament, and may be revoked by an Order in 
Council. Thus Parliament retained a formal superintendence 
over the quasi -legislative functiojas which it had assigned 
to the Poor Law Commissioners. ^ Moreover, the position of 
the President of the Local Government Board as a member of 
the Government, and usually now of the Cabinet, makes it 
easy for Parliament to criticise, restrain, and rectify any 
excessive use of this prerogative. 

ITeither of these safeguards is often used, but that does 
not diminish their practical value or their theoretical import- 
ance. Under cover of constitutioiml guarantees, 
the new form of central organisation* has fitted ‘^^controt 
itself smoothly enough into the Parliamentary 
system. Two centuries of unchallenged Parliamentary suprem- 
acy and the complete fusion of executive and legislature in 
Parliamentary government have made a conflict between de- 
partmental orders and ParliameQ.tary legislation an impossi- 
bility in England. But in order to exclude the slightest 
possibility of such a contingency, and to provide that none 
of the administrative rules shall have any legal validity except 
in so far as they are lawful, there is an express statutory pro- 
vision that every citizen has the right, on depositing £50 as 
security, to contest the validity of all such orders by a writ of 
certiomri in the High Court of Justice. Thus the political 
control exercised by Parliament over the discretionary element 
in the sub-legislative powers of the Poor Law Board was rSin- 
forced by a purely judicial control exercised over the legality 
of those orders by the High Courts of Justice. According to 
the existing law of the tjonstitution, there is not a single 
ministerial or non-judicial act of any public authority over 
which Parliament cannot exercise an active control, and 
for which Parliament cannot provide an efi&cient remedy. 
Through the whole constitution there run the two grand 
principles, that ministers are responsible to Parliament, and 
that every civil servant and state official is responsible to 
the ordinary judges of the la^d for performing his duties 
in accordance with the common and statutory law. So long 
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as these principles are supreme, no friction can be caused 
by the new functions granted to government departments. 
The whole moderr^^ work of administration has to be carried 
on within the limits of the laws and under the supervision of 
Parliament. 

With the help of these general orders, the central 
authority has been able to,^ keep the whole administration of 
Tb sub’ect ^Poor Law in steady movement along the 

mate of lines laid down in the legislation of 1834. By 

^Orde^s^ a multitude of rules that defy review, outdoor 

and indoor relief, schools and hospitals, and 
asylums for the poor, have been regulated in such precise 
detail that the Poor Laws themselves sink into comparative in- 
significance before the Poof Law Orders, so far as the actual 
work of administration is concerned. Some idea of the pur- 
view of these Orders may be gained from the simple statement 
that the latest revised edition of those now in force, which 
omits the special Orders, is a duodecimo volume of 1200 pages; 
while the last edition by Glen contains over 1500 pages 
octavod There is soipe irony in Maltbie’s observation that 
it is almost impossible suggest any subject upon which 
orders or instructions have not been issued. The time of rising 
and returning of workhouse paupers, the amount of soup given 
to each person, the preparation of food, the baptism of infants 
born in the workhouse, and many other minor matters are 
ruled with great precision.” In short, the local Poor Law 
authorities and their officers are so overdosed with Orders 
that almost every act seems to be performed under a pre- 
scription of the Local Government Board. 

The following brief Order may be cited in full, partly to 
exhibit the form of a General Poor Law Order, partly to 
illustrate the passion for minutiae displayed by the Board in 
some of its workhouse regulations, partly to show that when 
all a central department can do has been done, there is still a 
discretion which must be left to the local Boards : — 


^ Glen’s Foot Law Orders (1897). 
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GENERAL ORDER 

Allowance of Tobacco and Snuff to Cej^tain Paupers 
IN THE Workhouse 

(Dated 3rd November 1892) 

To the Guardians of the Poor of the Several Unions and Separate 
Parishes in England and Wales, and to all others whom it may concern : 

Whereas by certain general and otner Orders ^the Poor Law Com- 
missioners, the Poor Law Board, and the Local Government Board, have 
made Rules and Regulati< 5 |ns with regard to the government of the 
Workhouses of the said Several Unions and Separate Parishes ; 

And whereas it is expedient that further provision should be made 
as hereinafter mentioned : 

Now, therefore. We, the Local Government Board, in pursuance of 
the powers given to Us by the Statutes in that behalf, hereby Order that 
from and after the date hereof the following Regulations shall be in force 
in the said Several Unions and Separate Parfshes : — 

Tobacco or snuff may be allowed to such of the inmates of the 
Workhouse who are not able-bodied or are employed upon 
work of a specially disagreeable character, as the Guardians 
may consider should be supplied with the same, the quantity 
to be allowed in each case, or in any class of cases, to be 
such as the Guardians maj on Resolution prescribe. 

So much of the said Orders as pro\*ides that no pauper shall 
smoke in any room in the Workhouse, ^ except by the 
special direction of the Medica? Officer, shall be rescinded ; 
but the Guardians may from time to time, by Resolution, 
determine in what rooms smoking shall be allowed, and no 
pauper shall smoke in the Workhouse in any other room 
or at any other time than is so allowed. 

In this Order — 

The word “Union” includes any Union of Paupers 
incorporated or united for the relief or maintenance of the 
Poor under any Act of Parliament ; . • 

The term “ Separate Parish ” means a Parish or Place 
which is under a separate Board of Guardians ; 

The word “Guardians” includes any Governors, Directors, 
Managers, Acting* Guardians, Yestrymen, or other officers 
appointed or entitled to act in the distribution or ordering 
of relief to the Poor from the Poor Rates under any Act of 
Parliament. 

Given under the Seal of Office of the Local Government Board, this 
Third Day of November, in the year One Thousand Eight Hundred and 

Ninety-two. , Henry H. Eowler, President 

ignea | Hugh Owen, Secretoury. 

Date of publication in the London^ Gazette — 4th November 1892. 


Art. 1. 


Art. 2. 


Art. 3. 


^ Of. Art. 121 of General Consolidated Order of 24th July 1847. 
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jtsTevertheless, it is doubtless convenient, as the old Poor 
Law Commissioners put it, 'Hhat some competent authority 
should expound tl^e intention of the Legislature to the public 
by distributing the provisions of Acts of Parliament into 
smaller portions, arranged according to the subject-matter, 
and by accompanying thejn with such interpretations and 
references as may tend to ^elucidate their meaning” Since 
that time statutes and orders relating to the Poor Laws have 
multiplied ; and one of the most pressing needs of Poor Law 
administration at the present time is a codification of the 
statutes followed by a consolidation and abridgment of the 
orders. The last useful effort made in this direction in the 
province of the Poor Law resulted in the General Consolidated 
Ordef of 24th July 1847, Consisting of 233 articles, and still 
in force, save for the fir5t 27 articles, which were repealed by 
the General Order relating to elections of 14th February 
1877. The Order of 1877 has been superseded by two 
General Orders regulating Elections of Guardians outside 
London, and dated 1st January 1898. 

The second important group of General Orders may be 
classified under the head of organisation. As the first group 
sets forth in detail th^ administrative duties of Poor Law 
authorities, so the second group is concerned with the minutiae 
of organisation — the modification of areas, the election of 
authorities, the qualifications of officers, and so forth. As has 
been seen in previous chapters, the powers of the central Poor 
Law authority in relation to Unions (at first limited owing to 
a reluctance to disturb the vested interests of rate-paying 
inhabitants) have grown until, under the Local Government 
Acts of 1888 and 1894, they are almost unrestricted. Since 
1867 it has had the right, on the application of the Guardians 
interested, to alter by provisional order Poor Law areas formed 
by local Acts. Since 1879 it has been empowered to unite 
Unions into the so-called Union counties. These rights, 
however, have been exercised with great circumspection, and 
only in cases where the arguments for change were extremely 
strong — that is to say, where even the local authorities were 
dissatisfied with the existing boundaries. By the latest 
legislation an initiative in the work of altering and simpli- 
fying areas has been vested in the Local Government Board, 
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and the necessity for local assent no longer exists in cases 
where simplification is required.^ But the Orders by which 
territorial anomalies have been remWed sm not G-eneral but 
Special Orders, issued after local inquiry, to change the 
boundaries, and make the necessary financial adjustments 
between adjoining Unions. 

Many General Orders have also been framed by the Board 
to regulate the organisation of the authorities and officers 
administering the Poor Law system. In the General Con- 
solidated Order of 1^47, for example, a number of articles 
will be found regulating the proceedings of the Guardians and 
the appointment of salaried officials; while a minute code of 
rules has been provided for the nomination and election of 
Guardians by the two General Orders, already referred* to, of 
1898 . 


But granted that, by means of its staff of inspectors and 
its quasi -legislative functions, the Local Government Board 
has been enabled to intervene at almost every point in the 
organisation and administration of the Poor Laws, the question 
may still be asked: How is that intervention enforced and 
effectuated ? The answer to that question is conveyed in the 
Orders themselves. p 

The Guardians have little to do beyond carrying out the 
instructions contained in the General and Special Orders of 
the Board. Theoretically, very little discretion Relations of the 
is left to them. But what if they are negli- Local Govem- 
gent or recalcitrant ? The answer is to be found 
by examining a second contrivance which is and their 
essential to the working of the English system officers# 
of central control, because it tends to secure discipline and 
obedience on the part of the Poor Law authorities and officials 
who are engaged in carrying out the Poor Law statutes. 
But the difference between English and continental subordina- 
tion is at least as marked as the difference between the 
English system of inspection and the inspection which is 
enforced by the Minister of the Interior and his provincial 
officials in a great continental country. The difference 


^ The process of simplification and the provisions for this purpose in the 
Acts of 1888 and 1894 have been revieweti in previous chapters. Of. also Wright 
@i>nd Hobhonse, Outlines of Local Government i 'g. 13, 
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depends upon the fundamental distinction between government 
by the localised officials of a central government and govern- 
ment by true loc^l authorities locally elected to carry out 
statutory purposes. In the English administration of the 
Poor Laws the Guardians are true local authorities,, acting, 
indeed, under the supervision and in accordance with the 
instructions of the Local Goyernment Board as the chief Poor 
Law authority. Lender such a scheme it is futile to look for, 
and much more so to pretend to have discovered, that un- 
restricted duty of obedience to the superior bureau which is 
imposed upon the subordinate administrative authorities in 
France or Prussia. It was impossible from the outset that 
the local administrators of the Enghsh Poor Law, who, previ- 
ously lo 1834, enjoyed complete local autonomy, could have 
been converted by anything short of a revolution into mere 
delegates of a central authority. Broadly speaking, the spirit 
of reform was towards representative democracy. It required 
that representative bodies should be assembled to carry out 
the laws, and that those representative bodies should be 
elected by the votes of local r ratepayers. Consequently even 
the local organs of Poor Law administration, the Boards of 
Guardians, were made to^^^depend for their composition entirely 
upon local choice. Apart from fixing the numbers of a local 
Board, the Poor Law Commissioners had no power whatever 
to interfere in elections. The obvious difficulty of disciplin- 
ing such bodies in the fulfilment of their duties was far from 
being overcome by the right of proceeding by a mandamus in 
the King’s Bench Division to compel the Guardians to do their 
duty? Apart from the slowness and difficulty of such a pro- 
ceeding, the Commissioners could not hope, even if they succeeded, 
to do more than compel the Guardians to carry out their statu- 
tory duties. Again, the right of the Commissioners to depute 
• their own officers to carry out the law in cases where the 
Guardians failed to perform their duties did not solve the 

^ Tims a writ of mandamus was issued in 1899 at tLe instance of the Local 
Government Board, commanding the Guardians of the Leicester Union to ap- 
point a vaccination officer (E. 'o. Leicester Union (1899), 2 Q.B. 632). The 
Board makes use of this weapon more frequently than a perusal of the Law 
Eeports would suggest, as the local authorities usually submit at an early stage 
in the proceedings. It has been decided that a mandamus will lie to compel a 
Board of Guardians to admit a Poor Law inspector to their meetings. 
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difficulty. What was wanted was to secure by administrative 
means a uniform control over the local authorities, and a 
definite direction of their activities. The desired end was 

i/ 

achieved by a peculiar and ingenious device. Parliament 
conferred upon the central Board the right to prescribe by 
order qualifications and conditions of service for all paid 
officers of the Poor Law, and also to fix their salaries and a 
system of pensions. The actual appointment, indeed, is made 
by the local Poor Law authority in each case ; and the local 
authority is the immediate employer of the officers and 
servants. But if an officer of the Guardians breaks the rules 
and regulations which it has laid down for the service, the 
Local Government Board may dismiss him without consulting 
his immediate employers. By a '’method so circuitous and 
indirect has the administration of the Poor Laws in England 
been made subservient to the policy of the Local Government 
Board. 

Nevertheless, a considerable measure of autonomy remained 
in regard to that part of the work which has to be carried 
out by the Guardians themselves, aiyi not by their paid 
officers. Accordingly, in order to bring this province also 
effectively within the superintendence of the 
central authority, Parliament created and control, 

fected by gradual legislation another institution 
of a peculiar type known as the Audit. That institution, 
which has already been described in another connection, gives 
the Local Government Board, through its district auditors, an 
effective supervision over the whole of the expenditure and 
accounts of Poor Law authorities, and, indeed, of all local 
authorities except municipal corporations. Here, again, no 
constitutional principle was violated. A strict financial con- 
trol is exercised over local "accounts and expenditure; but the 
local bodies which represent the ratepayers are left entirely 
free from administrative interference as regards the making 
and levying of rates. The most enthusiastic advocate of 
centralisation has never suggested that the Poor Law Com- 
missioners or the Local Government Board should be made a 
rating authority ; and accordingly complaints of aggrieved rate- 
payers, either of the parish or of the Union, and their appeals 
from the Assessment Committees, are heard not by the Local 
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Government Board, but by the ordinary Courts of Justice, be- 
ginning with Special and Quarter Sessions. But the extension 
of the system of gr^nts-in-aid of the rates has led to an extension 
of the financial control of the Board ; for the grants are made 
from the pockets of the taxpayer ; Parliament represents the tax- 
payer, and the Board, being responsible to Parliament, is the 
constitutional superintendent of these locally expended grants. 

But hitherto, fpr some unexplained reason, imperial revenues 
have not, as we have seen, been applied on a large scale to 
Poor Law purposes ; and accordingly the financial control of 
the Board, by which its powers of inspection and sub-legisla- 
tion are so substantially reinforced, depends almost entirely 
upon the annual or biennial examination and audit of the 
accounts of every Union. -In addition to this, the assent of 
the Board is required before any capital outlay may be in- 
curred by the local Poor Law authorities. In regard to one 
item of expenditure, the Local Government Board may even 
take the initiative ; for, by the Poof Law Amendment Act of 
1834, the Poor Law Commissioners were empowered, with the 
consent of the Guardians or^of a majority of the ratepayers 
of the Poor Law Union, to direct the overseers or Guardians 
to erect or enlarge a workhouse or workhouses. This power 
has been held to be discretionary, and the Court of Queen’s 
Bench refused to interfere with the exercise of that discretion at 
the instance of a parish which thought itself aggrieved by the 
Commissioners’ order.^ The central authority also controls the 
loans of the local Poor Law authorities, and prescribes in each 
case the period within which the principal shall be paid back. 

'But important as are these subsidiary functions of financial 
control, the real engine of superintendence is the central 
Audit. As a means of securing administrative control, the 
Audit stands on a par with the two ‘great functions of inspec- 
tion and sub-legislation. Its developm.ent well illustrates the 
march of centralisation in England, as well as 
constitutional limitations ; for not only has 
the Central Board organised an eflicient system of 
revision, but that system has been perfected without encroach- 
ing upon the fundamental principle that the laws of adminis- 
tration shall be carried into execution by local authorities. 

^ See E. V, Poor Law Commissioners, 6 Ad. and El. 54. 
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Before the Act of 1834 the revision of Poor Law accounts 
was based upon a section of the famous Elizabethan statute, 
under which the churchwardens and^pverseers, within four days 
after the end of their year, were bound to reader an account to 
two Justices of the sums of money received by them, or rated 
and not- received, and of the stock in their hands, and to pay 
over the balance to the newly appointed overseers.^ 

These primitive provisions were expanded by Georgian 
legislation. An Act of George II. required" that '' a just, true, 
and perfect account i^ writing” should be fairly entered in 
a book and signed by the retiring churchwardens and over- 
seers, and should be “ verified on oath ” before a J ustice of the 
Peace, and then be '' open to inspection.” Overseers refusing 
to render accounts or to pay over the balance might be^ com- 
mitted to gaol. In the following reign there was taken a 
still more important step in advance. From that time for- 
ward the yearly accounts had to be submitted to or examined 
by two or more Justices, who shall, if they think fit, examine 
every such account . . . and disallow and strike out all such 
charges and payments as they shall deem to be unfounded, 
and reduce such as they shall deem feo be exorbitant.” But 
these powers of the Justices, it will be seen, were merely per- 
missive, and their revision of Poor expenditure was gener- 
ally no more than a hasty formality of Quarter Sessions.^ 

The new Poor Law of 1834 laid down the important 
principle that ^‘'all payments, charges, and allowances made 
by any overseer or guardian, and charged upon the rate for 
the relief of the poor, contrary to the provisions of this Act, 
or at variance with any rule, order, or regulation of the^said 
commissioners made under the authority of this Act, shall be, 
and the same are hereby declared to be, illegal, any law, 
custom, or usage to the^ contrary notwithstanding,” ^ The 
machinery for carrying out this principle marks a great 

^ 43 Eliz. c. 2, sec. 2. 

^ Of. First Report of the Poor Law Commission, jjp. 171-172 ; and of. also 
instructions issued by the Poor Law Commission Office, 1st March 1836, to the 
churchwardens, overseers, and other officers required to account for the expendi- 
ture of poor rates.” This interesting and able letter (signed Edwin Chadwick) 
reviews the illegal practices and abuses of *‘the late mode of administration.” 
In a few parishes, however, an effective Audit had been secured by local Acts. 

3 4 and 5 Will. TV. c. 76, sec. 89. * 
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advance on anything of the kind previously known in English 
local administration. By order of the Poor Law Commis- 
sioners under the Act of 1834 the Guardians of every Union 
appointed '' a competent person ” to be auditor. The appoint- 
ment had to be reported at once to the Poor Law Commis- 
sioners; and the auditor remained in office until removed 
by the Commissioners or by the Guardians, with the consent 
of the Commissioners/’ in ^ which case another auditor was 
appointed in the^ same manner. The audit under the Act 
was to be at such times and as often as the Commissioners 
directed, but not less often than every half-year. By order 
of the Commissioners a quarterly audit was instituted All 
collectors, receivers, and distributors of poor rates and other 
receipts under the Poor Law had to render accounts, with all 
particulars and vouchers, to'’ the auditor. Besides the instruc- 
tions already referred to, another letter was issued by Mr. 
Chadwick containing complete instructions to every auditor 
as to the mode in which the accpunts should be audited.^ 
Briefly stated, an auditor’s duty was to ascertain that all 
sums which ought to be received, and all sums which have 
been actually received, are *-duly accounted for,” and that 
everything '' stated to have been expended has actually been 
expended,” and '' to detell-mine whether the actual expenditure 
is truly stated, and has been made in conformity to the law.” 
Paragraphs 10 and 11 from this letter of instructions may be 
cited in order to illustrate further the auditor’s work : — 

10. When yon find that the relief which has been given to a pauper 

of any class has been given in contravention of the orders and 
regulations of the Commissioners, you are bound to disallow 
^ such relief. 

11. In examining the accounts of the master of the Workhouse, you 

will ascertain that all the goods have been duly ordered ; and 
you will compare the quantities of provisions consumed with 
the number of paupers actually indhe Workhouse at different 
periods of the quarter, as shown in the admission and discharge 
book, and you must allow no charge to pass in respect of any 
pauper who was not regularly admitted.^ 


^ Both these letters of instructions may be found in the 7th edition of Arch- 
bold's Poor (1853). 

2 The instructions now issued to auditors were settled in 1879. These 
instructions are confidential^ but are understood to be similar to those issued by 
Chadwick. " 
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Every auditor had the power of disallowance and sur- 
charge against the person accounting in respect of illegal 
items of expenditure, and he was ordered to report to the 
Commissioners if he found any paid ofii(%r incompetent or 
fraudulent. The annual audit by Justices remained, how- 
ever, and the Justices might allow what had been disallowed 
by the auditors. Thus the work of the auditors was 
hampered, and it was some time before the central Poor 
Law authority was able to obtain the thoroughly efficient 
system which the Eeformers had from the first desired. 
Nevertheless, a mighfy change had been introduced, with 
results which may be more easily appreciated in the light 
of a further consideration. Under the old law, — that is to 
say, before 1834, — the churchwardens and overseers were alone 
answerable for the whole expenditure on poor relief ; but 
under the Poor Law Amendment '’Act the obligation to 
account was extended to every officer, and henceforth every 
paid officer might, as we have seen, be dismissed by the 
Central Authority. 

Many years passed before the Poor Law audit was com- 
pletely centralised. In 1844, by the foor Law Amendment 
Act of that year, the Justices of the Peace were deprived 
of their audit powers, and the appointment of auditor 
was taken from the whole body of Guardians and given to 
the chairman, and vice-chairman. By the same Act the 
Poor Law Commissioners were empowered by Order to com- 
bine parishes and unions into districts for the audit of ac- 
counts, and to include in the Order directions for the election 
of an auditor for the district, as well as his duties, remunera- 
tion, etc. In 1847 a half-yearly audit was substituted by 
order of the Poor Law Board for the quarterly audit.^ At 
last, in 1868, the idea of a central audit was completely 
realised, Parliament providing that future vacancies in auditor- 
ships should be filled by the Local Government Board, thus 
placing a valuable patronage in the hands of the President ; 

^ In this General Order for accounts of ITth March 1847 a number of addi- 
tions and amendments were made to the rules of audit. It was supplemented 
by Orders of 18th November 1850 and 16th March 1854. But all these were 
rescinded by the General Order for Accounts of 14th January 1867, with 67 
articles and 8 schedules, which is still in <brce. 
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for no statutory qualification has yet been made necessary. 

It is certainly desirable that this omission should be rectified. 
These important appointpaents have too often been given 
as a reward for |arty services or family connections without 
much regard to competence. 

TinaUyj by the District Auditors Act of 187 9,“ the con- 
version of the auditor into an officer of the Central Board was 
completed, and the whole country divided into auditors’ dis- 
tricts. The salaries of auoitors were now for the first time 
charo-ed on the Treasury, but at the same time provision was 
made for contributions from the local authorities by means of 
Local Stamp Duties imposed in accordance with a proportionate 
scale, and levied by a stamp on the auditor’s certificate of their 

In this way a much improved and, on the whole, highly 
efficient service was established. Instead of 450 ill-paid and 
often inefficient and dependent auditors who combined this 
with other work, some 50 auditors, at salaries ranging from 
£500 to £800 a year make this their exclusive business in 
life and are perfectly independent of the local authorities 
whose accounts they examiner The Central Audit is now the 
strongest and most penetrating weapon in the armoury of 
the Local Government 'Board, for it searches every detail ot 
local expenditure outside the sphere of Municipal Councils. 

A local authority or local officer, whose expenses are dis- 
allowed or surcharged by the auditor, has two remedies open. 
One is by appeal by certiorari to the Court of King s Bench, 
the other by appeal “ on the merits ” to the Local Govern- 
ment Board itself. The second alternative, which involves 
no expense, is the one usually adopted, and out of 2033 dis- 
allowances and surcharges made by the district auditors in 
respect of local Poor Law expenditme in the year ending ulst 
March 1899, no less than 1106 were adjudicated on by tie 
Board® Aggrieved ratepayers have also the valuable though 
rarely used right to appeal against an allowance as well as 
against a disallowance. 

1 It is the pradice, however, to appoint only barristers, chartered ac- 
countants, solicitors, and persons who have had traim^ under distnct 
auditors, or have been in the office of the Local GoYernment Board. 

2 42 and 43 Tict. c. 6. j 

3 See Twenty-eighth Report of tbe'' Local Government Board, p. xcii. 
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We have now Kseen how, step by step, there has been 
established in England an empirical system of central control 
over Poor Law administration. Without losing sight of the 
theoretical element contributed by the Eeformers to the original 
Act of 1834, we may yet assert that every stage in this 
development has been dictated by practical needs and tem- 
porary requirements. The same p'ractical considerations, and 
not in the slightest degree any theoretical distinction (such 
as the German school of jurists loves to conjure up) between 

administrative and civil law, have carried the ^ , 

^ ^ ^ T 1 Qnasi-judicial 

Local Government JBoara a little way over the powers of the 

line which separates administration from justice. ®oard. 

Some of the quasi-judicial powers of the Board have already 

been mentioned, and they may now be resolved into ihree 

main departments. 

1. Its general power of sub-legislation, taken in con- 
junction with its right to dismiss officials, gives the Local 
Government Board a certain disciplinary jurisdiction over the 
Poor Law service. 

2. Secondly, as successor of the Poor Law Board, it is 
often called upon to decide questions c?rising out of the Law 
of Settlement.^ 


The guardians of any two unions or parishes, or the guardians of a 
union and the guardians of a parish, or the guardians of a union or 
parish and the overseers of any parish, or the overseers of any two 
parishes, between whom any question affecting the settlement, removal, 
or chargeability of any poor person shall arise, may, if they think fit so 
to do, by agreement in writing, executed in respect of any guardians by 
sealing with their common seal, and in respect of overseers by the signa- 
tures of a majority of them, submit such question to the Poor Law Bbard 
for their decision ; and the said Board may, if they see fit, entertain such 
question, and by an order under their seal determine the same ; and every 
such order shall be in all Courts and for all purposes final and conclusive, 
between the parties submitting such question, as to the question therein 
determined.^ 


Thus, by submission to the Local Government Board, the 
local authorities concerned may in these cases oust the juris- 
diction of Quarter Sessions and of the High Court, and make 

^ In spite of this great sums are spent by Guardians in litigation on settle- 
ment questions. See Farliamentary Returns, p. 354 (1897). 

2 Poor Law Amendment Act 1851, 14 and 15 Viet. c.. 105, sec. 12. 
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the Local Government Board into a judicial tribunal, from 
which there is no appeal. 

3. Lastly, as has already appeared, the Local GovCTnment 
Board has concurrent powers with the King’s Bench Division 
as a tribunal of appeal for parties aggrieved by the disallow- 
ances or surcharges by the district auditors. le appea y 

certiorari to the High Court took the place of the appeal to 

Quarter Sessions when the auditing powers of Justices were 

abolished in 184-1. But practically the Local Government 
Board receives all the appeals, and deals with them according 
to its discretion by orders under seal. The populanty of t e 
Board as a Court of Appeal in these cases is caused not only 
by the absence of expense, but also by the equitable power 
given it of “ deciding . . . according to the merits of the 

case.” 


If they shall find that any disaUowance or surcharge shall kave hcen 
or shall be lawfully made, but that the subject-matter thereof n as m- 
ciirred under such circumstances as make it fair and equitable that t 
disaUowance or surcharge should he remitted, they may . . ^ir^at 
the same should he remitted, upon payment of the costs, J ^ 

may have been incurred by the auditor or other compe en i J 
the enforcing of such disallowance or surcharge. 


The mode of appeal in these cases has been presonbed by 
the Local Government Board in some instructions issued to 
members of local authorities. The powers of the 
increased by a provision in a later Act, which prohibits auditors 
from disallowing, or surcharging as illegal, expenses ^^^curred 
by local authorities which have received ttie sanction of the 

Local Government Board.^ ^ ^ 

Such are the judicial, or quasi -judicial, powers of the 
Local Government Board as Poor Law authority. Thej are 
not in the least analogous to those exercised by a Court 
Administrative Law on the Continent. The judicial functions 


1 Poor Law Audit Act 1848, 11 and 12 Viot. c. 91, sec 4. 

^ Local Autborities' Expenses Act 1887 (50 and^ ol Viot. c. 72). 


In the 

- iiOcai iiuxiioriuies x-- ^ ^ 

year ending 31st Marob 1899 tbe Poor Law authorities made Ilf 
to tbe Board to sanction expenditure, and were successful in all but 29. bee 
further upon this. Twenty- eighth Annual Eeport of the Local yovernmen 
Board, pp. xxxvii, xlv, xeii, and oxxxi. This power of sanctiomng expendi- 
tnre otherwise illegal gives a certain amount of much needed elasticity 
Poor Law '’administration. 
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which attach to the Board were conferred upon it to save 
time and money in the interests of the local authorities and 
the ratepayers. From the standpoint of a jprist these quasi- 
judicial functions are merely a convenient! extension of the 
principle of arbitration to disputes and differences between 
public corporations. There has been no theoretical limitation 
in the jurisdiction of the ordinary courts. Their competence 
has suffered no shrinkage, and no^ attempt has been made or 
even contemplated to slip into the constitution a system of 
administrative law and t administrative procedure. There is 
but one system of constitutional law in England, and in that 
system the central Poor Law authority is firmly imbedded. 
The Local Government Board has the same legal rights, and 
is subject to the same legal obligations, as the citizens or 
their local elective organs. It may be compelled by them 
just as they may be compelled by it to perform a ministerial 
duty by an action for mandamus in the ordinary Courts. Its 
administrative functions amd its sub-legislative powers are in 
nowise excluded (until a stated period after the publication of 
an order has elapsed) from review by the Courts. In short, 
if the acts or orders of the Board ar^ illegal, they can be 
quashed. An action will lie in the ordinary Courts against 
the Board for every wrong it may do to an individual or to 
a local authority, and the Courts will decide in accordance 
with the same principles upon which similar action against 
an individual or a local authority would be decided. 


* CHAPTER IV 

THE POWEKS OF THE LOCAL GOVERNMENT BOARD AS THE CEN- 
TRAL AUTHORITY FOR PURPOSES OF PUBLIC HEALTH AND 
LOCAL GOVERNMENT GENERALLY 

*■ r 

We have now to desc2;ibe the present functions of the Local 
Government Board in the remaining provinces of its work, 
and principally as superintendent of public health and as 
general supervisor of all the local authorities. It has already 
been explained in the historical chapters of the first volume 
how the modern conception of public health branched out into 
a labyrinth of statutory provisions, and how along with these 
statutory provisions, and, as it were, out of them there grew 
up a local administrative machinery ; while the local organi- 
sation itself, with all its diverse functions and distinct forms, 
has been explained in the second part. Accordingly, it only 
remains to depict the central superstructure from which, 
as from a watch-towm% the whole local organisation is sur- 
veyed and superintended. It will be well, however, first to 
remind ourselves that the whole of the new organisation as 
regards its local as well as its central formation was an ex- 
tension of the principles of the new Poor Law to an ever- 
growing province of internal administration. The word 
extension ” is here used advisedly, because it wuuld be 
scarcely true to speak of an inward developmept or evolution 
of the principles of Poor Law government. The process which 
has been going on for the last half-century may be summar- 
ised in a statement that the ideas carried out in Poor Law 
organisation have been criticised and tested by experience. 
Those which have been found of most practical value and 
most suitable for translation into the province of sanitary and 

276 , 
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social administration have gradually made their way into the 
new sphere, as the prepossessions and prejudices entertained 
by Parliament and the public milid slowly yielded to the 
moderate demands of the English exponents of centralisation. 
Here, then, it is our task to portray the results of this develop- 
ment under our previous classification of the powers of the 
Local Government Board. First, those of inspection. The 
principle of inspectability has been applied with scarcely less 
thoroughness to sanitary than to Poor Law administration ; but 
here the inspectors^ »have a slightly different The Board as 
position, because the superintendence of the inspector of 
local sanitary work has not been mapped out in i^eaith. 
districts for the purposes of inspection. Suxierintendence is 
periodical and as occasion arises. Nevertheless, an inspector 
of the Local Government Board has the right to attend 
personally at the sittings of all local authorities entrusted with 
the carrying out of sanitary legislation, with the one excep- 
tion of the Councils of muhicipal boroughs.^ 

Further, under the Public Health Acts the Local Govern- 
ment Board may institute through its inspectors inquiries 
at any given place or time into local undertakings involving 
public health ; and such an inquiry ^ nearly always held if 
the business taken in hand by the local sanitary authority 
requires the assent and approval of the Board. The powers 
of the inspectors at sanitary inquiries are precisely parallel 
to those assigned in similar cases by the Poor Law to a 
general inspector. That is to say, they may summon the 
officers of the local authority and other persons before them, 
and may call for the production of papers and plans and o^her 
documents which will facilitate investigation. In case a 
landowner refuses to permit entrance upon his property, the 
Board may obtain an order from a summary court of juris- 
diction, — -that is to say, from the local magistrates, — to enter, 
and such an order can be enforced in the usual way by 
penalty.^ The Board, however, has not to rely solely on the 
activity of the inspectors. There is also laid upon every 

^ “Sanitary inspector” has the technical meaning of “Inspector of nuis- 
■ ances ” in the Metropolis. 

^ Vide section 205 of the Public Health Act 1875. 

^ Public Health Act 1875, secs. 293-296. 
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local sanitary authority a duty — of the utmost importance 
in the scheme of control — of making a yearly report upon its 
administration of^ the Prfblic Health Acts in its district, and 
upon sanitary works undertaken by it during the year. And 
thirdly, there is the financial supervision exercised by the 
central Board over the ^ accounts of the local sanitary 
authority; this again is an important element in the system 
of sanitary control, to which, we shall revert later. 

When we come to the sub-legislative powers of the Local 
Government Board, they are found to 1)6 distinctly smaller in 
relation to the urban and rural sanitary authorities than 
those which it wields in the province of the Poor Laws. First 
and foremost, the Local Government Board has no power 
whatever to issue general orders for the enlargement and 
The Board as ^uterpretation of the code of public health, 
a sanitary Modem sanitary legislation in England differs 
legislator, Pqqj. Laws in one respect. It has been 

drafted with such attention to the "" minutiae of administration 
that there was really no practical necessity to give the central 
authority any such general ^power of supplementary legisla- 
tion as was required in the case of the more sketchy Poor 
Laws. ^ 

On the one hand, a strong disinclination was felt to per- 
mitting any further bureaucratic intervention on the part of 
the central Board in such of the business of local government 
as was concerned more or less exclusively with the peculiar 
interests of a locality ; and this disinclination became stronger 
and in some particulars irresistible. It will be remembered 
thaf; Chadwick's well-meant but headstrong attempt to intro- 
duce State control over public health failed in consequence of 
the strong opposition it provoked. Yet even Chadwick, with 
all his admiration for French ideas of government, never 
dreamt of introducing into England provincial authorities of 
the prefect type under the appointment and direction of a 
central bureau. Nevertheless, the gospel preached by over- 
zealous evangelists of centralisation in England has led to a 
reaction during the last decade. Many complaints have been 
made against the red tape ” of “ the Circumlocution Office," 
as the Xocal Government ipoard has been called in jest. 
These complaints have arisen largely in consequence of the 
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heavy burdens laid upon the Board by recent legislation. 
Dilatoriness is usually considered to be the mark of a govern- 
ment office, but the staff of the Lotial Government Board was 
undoubtedly over-burdened and over-worked at the time when 
the complaints of local authorities were loudest — that is to 
say, in 1896, when the departmental inquiry, previously 
referred to, was instituted.^ 

In regard to sub-legislation ^generally, it is important to 
bear in mind that neither in the Public flealth Acts nor in 
the Local Government^Acts has Parliament ever given to any 
central authority that general power of issuing orders and 
instructions for general local government purposes which was 
conferred upon the Poor Law Commissioners for Poor Law 
purposes. Again, Parliament has always adhered striefcly to 
the principle that no power of interference with any local 
authority is possessed by a central authority, save and in so 
far as it has been expressly granted by statute. Accordingly, 
every function of this kind possessed by the Board may be 
found in provisions of private or public Acts, which enable it 
to exercise specific powers over a single local authority, a par- 
ticular class of local authorities, or local authorities generally, 
either by means of general rules or special regulations. 

Por the purpose of generalising from the particular pro- 
visions of so many different statutes, it is necessary to draw a 
distinction, and to classify the sub-legislative powers of the 
central authority according as they are concerned on the one 
hand with the formal laws, — that is to say, with the laws by 
which the constitution and areas of sanitary and other local 
authorities are defined, — and on the other with the material 
laws, which it is the duty of those bodies to administer. In 
these two departments of sub -legislation the form of the 
ordinance differs. Moreover, the sub-legislative -powem which 
relate to sanitary areas and organisation are far more important 
than those which are concerned with public health itself. Let 
us take these powers in the order named. 

1. Even when the Local Government Board was first insti- 
tuted, Parliament recognised the necessity of giving it power 
to alter the territorial divisions of local government under 

^ See p. 256 note. As a result of this jinquiry, the staff of the Local 
Goyemment Board was largely increased. 
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certain definite conditions and restrictions ; but neither in 
1871 nor four years later, when the Public Health laws were 

Prov* on 1 Government venture to propose to 

Orders relating grantfe the new Local Government Board the same 

to areas and power of altering urban and rural sanitary areas 

organisation. , , . , . , . . ^ . 

as that which it possessed m its capacity of 
Poor Law authority with h-egard to unions. Even so, its 
powers of altering administrative areas are considerable. They 
are exercised unddr the form not of General Orders, which 
come into force immediately, but of Provisional Orders, which 
only come into force after many conditions have been fulfilled. 
Every such Order must be duly published in the places con- 
cerned, and must be preceded by a local inquiry, to which all 
interested parties are invited. After an Order is made, its 
operation is suspended until it has been incorporated in one 
of the Provisional Order Confirmation Bills, which are intro- 
duced every year, and until that Bill has been confirmed by 
Parliament. When the Confirmation Bill has become an Act, 
each Provisional Order contained in it has the same statutory 
force as a private Act of Parliament. Indeed, the Order may 
go through almost th<5 same'' process as a private Bill If 
controversial, it is laid before a Select Committee of Parlia- 
ment, which has the right of amending it or even of rejecting 
it altogether. The procedure by Provisional Order is, as 
before . observed, a substitute for private Bill legislation ; 
but, apart from the alteration of areas, it may only be em- 
ployed for certain definite purposes, such as the purchase of 
gasworks, the building of a light railway, the compulsory 
purchase of land, etc. One of the main objects of this institu- 
tion is to facilitate and cheapen the granting of those special 
powers which have given so much elasticity to the work of 
local authorities in England. The « central authority, which 
in this case may or may not be the Local Government Board, 
is of course only able to grant Provisional Orders for those 
specific purposes to which this procedure has been expressly 
made applicable by Parliament. For other powers a local 
authority must proceed by private Bill legislation.^ 

^ On Provisional Orders and their development, cf. Clifford's thorough 
exposition in his SUtory of Primte BilULegislation, vol. ii. pp. 676-716, which, 
however, only takes ns to the year 1886. Clifford points out that the authority 
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One of the most important of these purposes is the altera- 
tion of the territorial subdivisions of local government. Thus, 
when an urban district, or part oi? an urban district, is to 
be incorporated in a borough, or — to tal^b a case of more 
frequent occurrence — when a rural district, or part of it, 
is to be annexed to a borough or urban district, or again 
when a special district is to be formed to place a number of 
districts under a joint Board — in all these cases the local 
bodies desirous of the change may proceed by Provisional 
Order instead of by private Bill. In certain cases, moreover, 

to grant Provisional Orders was first conferred upon the Enclosure Commis- 
sioners, a special central authority created in 1845. Special powers were 
assigned to the Board of Trade by the Electric Lighting Act of 1882, which 
made the approval of the Board by ProvisioB^l Order necessary for the erection 
of electric works by municipal or private bodies^ Under 25 and 26 Viet. c. 19 
the Board of Trade is also authorised to grant Provisional Orders for the erection 
of docks, quays, etc. The same authority may in the same way constitute 
Fishery Districts under the Fisheries Acts, Tramways under the Tramway Act 
of 1870, Water- works, etc. 

In 1867 the Poor Law Board received powers to alter unions by Provisional 
Orders ; this power was inherited by the Local Government Board in 1871, and 
since that time the Board’s power of mal^ng Provisional Orders has been ex- 
tended to many other purposes, more parti cularly'^iy the Public Health Acts ; 
cf., for example, Public Health Act 1875, secs. 176, 208, 211, 270-275, 279-281, 
287-290, 303, etc. The following figures, illusi?rating the wide use of these 
powers, are drawn from Clifford ; between 1848 and 1882 the Local Government 
Board and its predecessors issued 1205 Provisional Orders, including 503 under 
the Public Health Act of 1875. Of these 1114 were confirmed by Parliament 
without any opposition — an important fact illustrating the utility of this new 
mode of procedure. Eighty-four were controversial, and as such were submitted 
to Select Committees. Of these 84, 13 were thrown out altogether, and the 
rest were confirmed by Parliament with or without amendment. It may be 
added that in 1901, the last year for which the figures are available, 60 o|ders 
were issued by the Board, of which 51 were confirmed without opposition. Of 
the remainder one became unnecessary and was withdrawn, the other 8 were 
petitioned against but confirmed, in some cases with slight alterations. No doubt 
one reason why the Provisional Orders are so easily passed is the high estimation 
in which the opinion of the Local Government Board is held by the Select Com- 
mittees. When a Provisional Order Confirmation Bill is contested, the Board 
states its case in what is supposed to be an impartial report, but is really, and 
in most cases inevitably, a brief in favour of the Order which it has itself 
approved. The opinion of the Board, like the Provisional Order itself, is indeed 
usually drafted in accordance with the report previously made by the inspector 
after a local inquiry. Accordingly, in spite of the impartial and judicial attitude 
of the Committees, private Bill legislation, at any rate in cases where the Bill 
is a Provisional Order, usually follow^s the lead given by the Local Government 
Board, and favours promoters. On the ^her hand, a vigorous opposition can 
usually obtain concessions (cf. Clifford, vol. ii. pp, 690 sqq.^ 710 sqq.) 
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under the Public Health Act, the Local Government Board 
may, though it hardly ever does, itself take the initial step ; 
for example, whed it is dfesired to unite existing sanitary dis- 
tricts, or to incorporate an urban district in a borough, or to 
cut off a part of an urban district and attach it to a rural 

The alteration Si^ce 1888, however, some of these 

of boundaries powers have been transferred to County Councils, 
^CouncUs^ so t^at in this^ respect the central authority has 
been partially superseded, though the Orders 
made by County Councils are subject to its confirmation. 
But the alteration of county boundaries is still a function of 
the Board, though it cannot be exercised save at the instance 
of the counties concerned. The Act of 1875 also gave the 
central authority far-reaching powers over the territorial 
organisation of local giDverninent, but without laying down 
any guiding principle for the exercise of its activity. Con- 
sequently, the action of the Board in the years that followed 
did little to reduce the chaos of countless conflicting areas, which 
were too intimately fortified by local interests to be simplified 
and reduced to order by a merely departmental policy. Little 
therefore was done to improve boundaries, except where the 
local authorities, interesited themselves, called in the Board. 

It is practically impossible for an English department of 
government to pursue a methodical policy unless it is guided 
and directed by Parliament and public opinion. It was, there- 
fore, not until Parliament and the press began to demand, on 
national . grounds, the simplification of local areas that any 
general results could be achieved. The appointment of the 
Boiindary Commission in 1887 led to a real inquiry being 
made into these anomalies and the administrative evils to 
which they gave rise ; and the report of the Commission may 
be regarded as the first-fruits of a growth in public opinion. 
The creation in the following year of intermediate courts 
consisting of local representatives certainly facilitated a reform 
of local boundaries ; for the action of a County Council was 
not liable to the objection invariably raised against the 
bureaucratic intervention of a government department. What 
was begun by the Local Government Act of 1888 was carried 
further ^by that of 1894. Iji the first, County Councils were 
instituted, and in both a number of principles were laid down 
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for a simplification (to be carried out mainly by County 
Councils) of local areas and jurisdictions. That legislation 
has been described in earlier chapters ; but^ it is important to 
emphasise here the temper and spirit which'^forbade Parliament 
to entrust the work of carrying out statutory principles to a 
central authority. Even had Parliament desired it, the busi- 
ness of simplification could hardly have been entirely central- 
ised. It was essential that the p)eople themselves should feel 
it to be their own work undertaken by their own representa- 
tives in their own interests ; in a word, that the motive and 
driving force should proceed from elected local bodies. At 
the same time, inasmuch and in so far as the interests of 
the State as a whole were concerned, it was generally agreed 
to be not only unobjectionable but positively necessary that a 
central department, acting under the segis of Parliament, 
should take a direct part in the organisation of the larger 
local areas. Accordingly, the formation and modification of 
the boundaries of count/ and county boroughs were placed 
under the immediate superintendence of the Local Government 
Hoard, while the formation of tjie areas of the less important 
local authorities was transferred to the province of the new 
County Councils under the mediate 9r indirect control of the 
Local Government Board. This was an important modifica- 
tion of the Public Health Act of 1875, and tended to diminish 
the power of the central authority. The boundaries of counties 
and county boroughs may only be altered at their own request 
by the Board, which thereupon directs a local inquiry, and 
settles the matter by a Provisional Order. Even in this its 
restricted sphere of direct action the Board, it will be observed, 
has no initiative of its own. Moreover, in this case also the 
Order issued being a Provisional Order is completely under 
the control of Parliament." 

According to the wording of the statute, the powers of the 
Board are certainly not confined to small alterations of area 
and regulations of boundaries ; but practice very soon showed 
that Parliament had no intention of giving to an administra- 
tive authority power to make far-reaching and systematic 
changes of area. The fact that such changes always per- 
ceptibly affect the interests of parochial and distinct rate- 
payers has led Parliamentary Select Committees more than 
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once to recommend that more attention should be paid to 
local ratepayers than to the purely administrative interests of 
the central authofity — th?it is to say, financial equity is more 
important than logical simplicity. The means which counties 
and (county) boroughs employ to resist the levelling tendencies 
of the central authority are two : first, petitions against the 
Provisional Order, followed, if necessary, by actual opposition 
in the Parliamentary Committee; and secondly, in the case 
of boroughs and urban districts, the positive method of ap- 
proaching Parliament directly by Private Bill. In either 
case the Local Government Board is distinctly subordinated 
to Parliament. In the case of the lesser authorities, it falls 
to the County Councils to make orders, to be confirmed by 
the Board, for the alteration of district and parish boundaries. 
How this is effected has •already been set forth.^ 

In the period of transition which necessarily elapsed before 
the very serious anomalies could be removed, an exceptional 
state of things arose; for, under th^ Act of 1888, very large 
powers of organisation were given to the Local Government 
Board and the Commissioners appointed under the Act down 
to the 1st of November 1890.^ Until then the Local Govern- 
ment Board and the Commissioners were authorised to make any 
adjustments which seemed necessary on their own initiative ; 
and it was not until after that date that the displacement of the 
Board took place, and that the statutory provisions previously 
described came into full operation. 

The result, then, of this new legislation has been to con- 
tract rather than to expand the power of the Board to regulate 
the organisation of local areas. By displacing the Board the 
Legislature has devised a better means of accommodating local 
divisions to local interests. If the powers of the Board over 
this province of its work be compared with those which it 
exerts as the supreme Poor Law authority, no doubt can re- 
main that, so far as its sub-legislative functions are in ques- 
tion, the Acts of 1888 and 1894, instead of registering a 
growth of centralisation, mark a distinct advance in a new 
kind of decentralisation. 

^ See pp. 73-75, and the provisions of the Acts of 1888 and 1894 therein 
referred to.*' ^ 

^ See sec. 61 sqq. of the Local Government Act 1888. 
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Over and above this power of regulating the territorial 
organisation of local government, the Board has a further 
important right of issuing general ^rules oi a formal or con- 
stitutional character. To provide for eyery detail in the 
constitutions of the new local authorities by a statutory pro- 
vision seemed neither practical nor desirable ; and, accordingly, 
the arrangement of the new procedure at the orders of regu- 
elections of district and parish councils was lating procedure 
entrusted by the Act of 1894^ to the ‘’Local 
Government Board. Jn compliance with the provisions of 
that Act, the Board issued seven lengthy Orders, prescribing 
with the utmost exactitude every step in the procedure. In 
this way a certain elasticity is secured, because, it is so very 
much easier to withdraw or modify an Order than an Act of 
Parliament. But these formal oi; '' constitutional '' Orders 
are to be distinguished from the Provisional Orders regulating 
boundaries which have been under discussion. The Orders 
regulating procedure at elections are not provisional ; nor are 
they identical with the general orders of Poor Law administra- 
tion. They are purely technical developments and extensions 
of statutory provisions, and as ''such have been held not to 
require the approval of Parliament. It was considered that 
they could not possibly involve any element of serious contro- 
versy, and therefore the Orders were allowed to come into 
operation immediately after publication. The very narrowness 
of the limits imposed upon the exercise of this power forbids 
any attempt to fabricate a continental analogy ; for the sub- 
stance of the law of which these purely “ formal ” Orders treat 
and all its important details have already been prescrib^id in 
the statutes themselves ; and all that the Board has had to do is 
to lay down practical rules for the different stages of electoral 
proceedings. From a constitutional point of view, the real 
importance of these Orders and their utility consist in the 
relief afforded to the Legislature. Parliament has thus been 
freed from the tiresome task of elaborating a multitude of 
petty provisions, and of setting up by law an ai)paratus 
requiring from time to time small alterations, which them- 
selves could only have been effected by new Acts of Parliament. 
NTor must it be forgotten that in the case of parliamentary 
and municipal elections the Legislature had already "exercised 
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the casuistical skill of its draftsmen upon this very apparatus 
of electoral procedure ; and really all that the Board had to 
do was to perform the mechanical task of adapting the older 
(statutory) machinery, with minor changes of detail, to the 
requirements of the newly constituted local authorities. 

2. In the province of the material as distinguished from 
the formal and constitutional law of public health, the Local 

The direct Grovemmeiit Board has other and more direct 
regulation of poweps of sub-legislation, though they are small 
public health. those whiqh have been described 

in the preceding chapter upon Poor Law control. The most 
important of these powers ^ relates to the exceptional case of 
an epidemic, which may constitute a formidable danger to the 
whole, nation, and therefore^ demands national as well as local 
precautions. Section 13^4 of the Public Health Act of 1875 
provides as follows : — 

Whenever any part of England appears to be threatened with, or is 
affected by, any formidable epidemic, endemic, or infectious disease, the 
Local Government Board may make, and from time to time alter and 
revoke, regulations for all or any of the purposes (namely) : — 

(1) For the speedy interment of the dead ; and 

(2) For house-to-house visitation ; and 

(3) For the provision of uiedical aid and accommodation, for the pro- 

motion of cleaning, ventilation, and disinfection, and for guard- 
ing against the spread of disease ; 

And may by order declare all or any of the regulations so made to be 
in force within the whole or any part or parts of the district of 
any local authority. 

Orders made under the above section are of practical 
urgeijcy, and come into force without delay upon publication 
in the London Gazette, In other cases. Orders which bring 
the influence of the Board to bear directly on sanitary work 
must not only comply, like the above, with the precise words 
of the statute upon which they are founded, but must receive 
the approval of Parliament. The very form of the Order 
brings into sharp relief its strictly subordinate character, and 
the inferiority of a regulating Board to a legislating Parlia- 
ment; for, as a rule, the Orders of the central authority 
have to be laid before Parliament for its express or silent 

^ We except certain classes of Proyisional Orders referred to on the pre- 
ceding page. 
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approval, or, at the very least, they require publication by an 
Order in Council, which makes the whole ministry politically 
responsible to Parliament and the country fqr that particular 
act of administration. An enumeration of a few examples 
will make this clear. Under the Canal ioats Acts (1877 
and 1884) the Local Government Board is empowered to 
issue an Order which must be laid before Parliament. The 
Order comes into force in forty days, unless in the meantime 
Parliament intervenes and resolves otherwise. The Act itself 
imposes the general conditions under which canal boats may 
be used as dwellings, makes it obligatory upon the owner of 
any such boat to register it in the o£6.ces of the proper local 
sanitary authority, and makes special provisions with regard 
to the education of children living on such boats.^ The Local 
Government Board makes regulations with regard to registra- 
tion (which must be laid before Parliament), and is also 
authorised to provide by Order for the carrying out of these 
Acts, and to prescribe all the sanitary precautions which ought 
to be observed. In the Order of 20th March 1878 certain 
conditions are prescribed by the Board — a minimum of air- 
space in the living rooms, a minimum of age for the persons 
employed on the boats ; and a duty is imposed upon the sanitary 
authorities to make a personal inspe^jtion of the boats and 
generally to enforce the Acts. Here, again, the sub-legislative 
power of the Local Government Board simply frees Parliament 
from the task of adding to the law itself the necessary 
technical addenda. There is nowhere given to the Board any 
power of laying down independent rules of law or principles 
of government. And every year it must report to Parliai^ent 
on the enforcement of the Acts. Of exactly the same kind is 
the Order of the Local Government Board of 22nd December 
1889, for the purpose of putting into operation the Margarine 
Act of 1887, an Order issued in the year 1887 laying upon local 
authorities the duty of publishing yearly financial reports, an 
Order of 14th September 1889 for regulating the procedure 
of boundary committees of County Councils, and an Order for 
carrying out the Housing of the Working Classes Act 1890. 

^ Eegulations are made by the Board of Education as to certificates of 
school attendance for these children, and the Board reports annually to Parlia- 
ment on the Education of Canal Boat Children. 
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Besides Orders, the Board issues yearly many difierent memo- 
randa and circular letters, now to explain the meaning of 
new Acts and th^ duties ^they entail on local authorities, and 
now to offer advipe and instruction on particular points of 
administration. But in all these cases the Board merely 
prescribes forms and practical rules for the guidance of the 
administrator, or for the making of statistical returns, or fills 
in details omitted consciously or unconsciously in the Act 
itself; but never lays down 'a principle or decides a point of 
law — in short, never encroaches on the province of Parlia- 
ment or of the Judicature^ In this way many model forms 
required by local authorities in the business of administration 
are issued by the Local Government Board ; and the informa- 
tion .and official returns which have to be furnished to the 
central authority are also regulated by general forms. Finally, 
forms are prescribed for the appointment, with the necessary 
qualifications, and for the dismissal of those local officials 
whose salaries are paid in part by the Treasury. In many 
respects the Acts of 1888 and 1894 have considerably 
widened the scope of the Board’s activity. The complicated 
administrative machirirery th6n called into existence required 
comprehensive supervision on the part of the Board if the 
aims of the Legislature Vere to be rapidly and safely realised. 
For this reason Parliament made a slight deviation from its 
traditional policy, by subjoining to both Acts a general pro- 
vision, empowering, first the Local Government Board, and 
secondly, the County Council, to make by Order any additions 
to the formal law which might appear necessary in the course 
of ^ministration.^ But this provision, as we have seen, was 
only temporary, and was only intended to tide over a period 
of transition. However, under it the Local Government 
Board issued a number of Orders, still in force, fixing costs of 
elections, regulating proceedings in the case of compulsory 
purchase or lease of lands under the Allotments Acts, etc. 

Our general survey of the sub-legislative powers of the 
Local Government Board is now complete; and the general 

1 Glen, La.'w of PuUic Smith, vol. ii. pp. 1750, 1805. 

® See Local Government Act 1888, sec. 108 (3). This power was continued 
by the Expiring Laws Continuance ^cts 1889 and 1890, and expired on 31st 
December 1891. Cf. Local Government Act 1894, sec. 83. 


CHAP. IV 


CENTKAL SANITARY AUTHORITY 


289 


impression left by the picture is that the legal and constitu- 
tional character of the administrative ordinances known to 
English law has been conserved in all this ^ 

^ Ti ll 1 General cliar- 

recent legislation, which has clothea the central acteristics of 

authority for internal government with so many * 

new powers. The Local Government Board is an 
assistant not a rival of Parliament, and its sub-legislative 
powers are strictly subservient to the ends of legislation, and 
are employed solely for the purpose of ^insuring that the 
statutes shall be accurately interpreted by local administrators. 
That the legislative functions are subsidiary to those of Parlia- 
ment is not surprising when it is remembered that the Board 
is itself only a department of Parliamentary government. 
Almost all legislation of a general character affecting local 
government is based upon Bills drafted under instructions 
from the office of the Board. Accordingly, when details are 
left by an Act to be settled by administrative order, the 
object in view is to sav^ the time, without impairing the 
control, of Parliament. For in any case Parliament would 
not interfere with technical details involving no questions of 
principle. And an order has the further advantage over a 
schedule to an Act, that it can be amended or withdrawn 
without moving King, Lords, and Comlnons. 

That the bestowal of these quasi-legislative functions does 
not imply, or involve, the slightest intention of conferring 
upon the Government an independent power to make ordi- 
nances is further shown by the circumstance that, at the same 
time and by the same Acts, a parallel power of sub-legislation 
was conferred upon the newly-created County Councils, which 
power did not differ qualitatively from that of the 
central authority, but only in the extent of its 
operation. But this statepaent must be further 
elucidated. Some account of the sub-legislative 
powers of town, county, and district councils has 
appeared in earlier chapters. Here it will be useful to make 
a short survey of these local rules and regulations and bye- 
laws in their bearing upon central administration. And, first 
of all, local, like central, sub-legislation is of two kinds. Just 
as the Local Government Board is authorised by express 
statutory provisions to control ce?rtain classes of administrative 
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work by general regulations, so the local bodies themselves 
are by the law of their constitution and by other statutes em- 
powered to regula4;e their own procedure and the work of their 
executive staff as, well as various branches of administration. 
Thus, to particularise — ^besides framing rules for its own pro- 
ceedings and those of its committees, and besides prescribing 
the duties of its staff, a Borough Council may make regulations ^ 
as to connecting private drains with public sewers, as to the 
width of new streets, the height of new buildings, the regula- 
tion of traffic in the streets, and the use of parks, baths, and 
other public institutions controlled by the Council. In these 
and a great number of other subjects the statutes themselves 
confer upon local authorities the power of making quasi- 
legislative regulations. 

There is no broad constitutional rule giving the central 
authority a general power of examining and approving these 

2 Bye-laws Unlawful, they will not be en- 

and model forced by a Court of „ Justice. Local authorities 

ye-aws. possess a second form of sub-legislative activity 
which consists in the passing of bye-laws, and may be said to 
correspond with the Beard’s pliwer to make Orders. By means 
of these, local authorities are empowered to make rules binding 
upon all persons within their district. Already by common law, 
as we have seen, and before the passing of the Municipal Cor- 
porations Act, such bye-laws were invalid if they ran counter 
to the laws of the land. To this incapacity the Public Health 
Acts have added another restriction by subjecting the making 
of bye-laws by all local sanitary authorities to the super- 
intendence of the Local Government Board. All bye-laws of 
local sanitary authorities (including Borough Councils acting in 
that capacity), and all bye-laws made by County Councils, except 
bye-laws for the good rule and government of the county,^ 
must be laid before the Board, and do not come into force 
imtil its approval has been given. To approve or disapprove 
is wholly within the discretion of the Board. To further 

^ The rules as to the publication and confirmation of bye-laws do not apply 
to regulations (Public Health Act, sec. 188). It is difficult to invent any 
logical principle to explain why in some cases Parliament has chosen regula- 
tions instead of bye-laws as the means by which a local authority shall legislate 
for its district 

2 Gf. Strickland v, Hayes, 74 L.T. (n.s.) 137 ; 60 J.P. 164. 
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uniformity and to save time the Local Government Board 
has published a series of so-called model bye-laws. By 
adapting these with the smallest possible modifications the 
local authority may avoid the danger of having its bye-laws 
disa]Dproved. In this control over a considerable portion of 
the sub-legislative province allotted to local authorities there 
is realised one of the strongest tendencies towards centralisa- 
tion.^ The sphere of influence and the sub-legislative power 
possessed by the Board are thus carried bej^ond the line pre- 
viously drawn with a vi^w to introducing the utmost possible 
uniformity of government from end to end of the country. 
Nevertheless, in the main, these two functionaries of internal 
administration — the local corporations and the central authority 
— may be said to exert a similar pow^r of sub-legislation. These 
subsidiary laws, whether orders or bye-laws, are passed merely 
for the purpose of interpreting and carrying out the law itself. 
The omnipotence and sovereignty of the rule of law in Eng- 
land have impressed themselves not only on the Orders issued 
by ministerial offices, but also on the bye-laws and regulations 
passed by the local authorities. So much, then, for the quasi- 
legislative powers of the Local Government Board in regard to 
public health. 

It has been remarked above that the inspection of public 
health is organised differently from the inspection of poor 
relief. A constant superintendence of local sanitary authori- 
ties by general inspectors would have involved the right of 
intervening at any moment in the local admini- The Board as 
stration of public health ; and this was too inspector of | 
repugnant to the traditions of public life in | 

England to be employed as a remedy for evils less gross than 
those of 1834. Accordingly, the ordinary supervision of 
public health is entrusted to the medical officers of the local 
authorities, and is merely strengthened by the connection 
between those officers and the Local Government Board. As 

^ This perhaps is not wholly good, as it tends to create a rigid uniformity 
in building and other bye-laws, where elasticity is required owing to the 
different conditions and problems of different parts of the country. It may be 
urged on the other side that reasonable deviations are always allowed ; and 
there is a separate series for rural districts. One of the main objects of the 
building bye-laws is to prevent fire, and the measures and precautions needful 
for this purpose do not vary. 
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the medical officers are hound to make periodical reports to 
the Board on the sanitary condition of their districts, the 
central department has a ^constant source of valuable informa- 
tion with regard "to the modes in which the laws of public 
health are being carried out in the different parts of the 
country. 

The activity of medical officers and of the inspectors of 
nuisances under them is in a sense the mainspring of sanitary 
administration. They are the paid local officers of representa- 
tive local authorities. But the Legislature, by prescribing for 
these local officers certain conditions of dependence upon the 
central authority, has given the latter a potent leverage on 
the work of local government. Under the code of public 
health all local officers whose salaries are paid wholly or 
partly out of money voted by Parliament are, like the Poor 
Law officers, dependent upon a minister responsible to 
Parliament. Most of the medical officers of urban and rural 
sanitary districts, and the inspectors of nuisances, come under 
this category ; accordingly the Local Government Board 
regulates by its own departnaental order the conditions under 
which they may be appointed and dismissed, as well as the 
duties which they are tp perform. The Board can dismiss an 
undutiful officer; on the other hand, it is for the local 
authority in the first instance to make the appointment and 
prescribe its duration. But if a local authority dismisses or 
suspends its sanitary officer, the Local Government Board may 
restore him if it thinks fit. There is another provision, which 
emphasises the national importance of the functions of a local 
offidal like the medical officer of health, upon whose annual 
and special reports the Government has to rely for its 
knowledge of the state of public health in a particular 
district. The Legislature provides that in case the local 
sanitary authority fails in these duties, the central authority 
may refuse to grant the County Council the certificate which 
is a necessary and prior condition to the payment of the grants- 
in-aid annually assigned for the salaries of sanitary officers. 
Such a refusal involves the offending district in serious 
financial loss, and would bring the wrath of the ratepayers 
upon those responsible, whpse conduct has deprived them 
of the grant and caused their district rate, and may be their 
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death-rate also, to rise. So that this peculiar device powerfully 
assists the Local Governmeiit Board and serves as a bulwark 
to the control which it exerts on bel^alf of the State over the 
local administration of sanitary law. § 

But the Board has a further and more general admini- 
strative control, not only over Poor Law and sanitary authori- 
ties, but over all other brandies of local government, 
in virtue of a financial authority exerted through many 
channels, but first and foremost through the Central Audit, 
which searches and scrjitinises all local accounts controller 
other than those of Borough Councils. But the of local 
institution of district auditors has been so 
fully explained in earlier pages that we may pass on to a 
second function of financial superyision, which is of greater 
importance in this more general sphere of local administration 
than in the particular province of the Poor Laws. The work 
of Town Councils, District Councils, and County Councils 
involves a larger capital expenditure every year than the work 
of Guardians. Hence the former are more often compelled 
to borrow; and for this purpose the consent of the Local 
Government Board is necessary. If tBe sum proposed to be 
borrowed would, with the balances of outstanding loans, exceed 
the assessable value of property in the district, the Local 
Government Board may not sanction the loan until one of its 
inspectors has held a local inquiry and made a report.^ Even 
where a local inquiry is not expressly required by law, it may 
be, and in nearly every case is, held at the discretion of the 
Board, and in this way the Board obtains from time to time 
direct and trustworthy information about many weighty 
problems of local government. 

Thus many different ways and means of control are open 
to the central authority. ' But although the Legislature in 
reforming the whole system of local government has created a 
central administrative control over all the local authorities 
in England, that control cannot be said to have involved a 
bureaucratic form of governmeut. Only in a few cases where the 
local authority has failed in its duty of carrying out the law is 
the central authority empowered itself to undertake local work, 
and then only after an order fixing a time within which the 
^ Public Health Act 1875, sec. 234 (3). 
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duty must be performed has been disregarded by the 
''defaulting” authority. Intervention is then dictated by 
practical necessity and n^t in the least by any theory of a 
supreme King or* a supreme State. Neither the King nor 
the State may directly interfere with a local community of 
citizens in the self-management of its own affairs and interests 

unless its representatives have distinctly failed to 

Where the 

Board may make perform the obligations imposed upon them by 
itself a local •representatives of the nation. Such a 

administrator. . i i i • -i i 

necessity is not held to^have arisen until the 
attention of the central authority has been called to it by a 
petition or complaint made by any person or persons with a 
real interest in the matter. Nor is a mere complaint against 
the conduct of a local |iuthority enough to procure the 
intervention of the Local Government Board. The complaint 
must touch the obligatory sphere of the local authority — that is 
to say, it must be concerned with the performance, or rather 
neglect, not of a power but of a duty. Thus, to take one of 
the least unusual cases, if a local authority makes default in 
its duty of establishing and maintaining a proper system of 
drainage or water silpply, and such default constitutes a 
danger to public health,^ or again, if it neglects to perform one 
of those duties which are of general importance to the public, 
such as the removal of nuisances dangerous to health, then, 
but only then, does the Local Government Board become a 
compelling authority, and the local council a subservient one ; 
only then does the law recognise a power in the centre to 
compel, and a duty in the circumference to obey. The 
procedure in such a case is regulated by the Public Health 
Act 1875 (sec. 299) as follows : — On receiving a complaint the 
Board is bound to ascertain by means of a local inquiry 
whether in fact the local authority has been guilty of " de- 
fault ” in the technical sense of the word ; and it is for the 
Board in its discretion, after " due inquiry,” to decide whether 
the local authority has been guilty of this administrative 
offence or omission. If the decision is against the complainant 
he has no remedy in the Courts. At least the Courts have 
refused to grant a 'mandamus to compel the Board to make an 
order of this kind on the ground that no duty is imposed 
on the Board until the Board is itself satisfied of culpable 
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neglect.^ If, on the other hand, the Board decides that a 
default has been committed, its next step is to issue a special 
order commanding the local authority to fulfil its duty and 
make good its default within a given tipie. If the local 
authority still fails to comply, then two courses are open to 
the Board. It may either proceed in the Courts of Law and 
obtain a mandamus directing the' local authority to fulfil its 
statutory duty under pain of incurring the penalties which 
follow contempt of Court, or it may institute a kind of 
administrative sequest^tion by appointing a delegate to carry 
out the work required, and at the same time making an order 
on the local authority to defray the cost of the work.^ Against 
the order for costs, however, an appeal is permitted to the 
High Court. For the purpose of ^accomplishing his wori the 
delegate has all the necessary functioQS of the local authority 
conferred upon him, with the exception of the right to levy a 
rate. If the local authority refuses to pay the expenses, the 
Local Government Boards may within fourteen days make a 
second order conferring one or more special powers for the 
purpose of raising out of the rates the sum necessary to pay 
all costs in addition to the original expenditure. Every such 
rate-sequestor '' has all the rights of the local authority with 
regard to the making and levying of rates, and all the rating 
authorities and offices are bound to act under him. The 
powers of this special delegate extend even to the raising 
of any capital sum that is required for carrying out the 
work. The Public Work Commissioners are empowered to 
lend any sum that may be necessary for the purpose on a 
certificate made out by the central authority. The tLocal 
Government Board has further a right to make the payment 
of the interest and instalments of the loan a charge upon the 
rates of the district, as if the local authority had duly passed 
the necessary resolution. 

^ R. v. Local Government Board, Eighth Annual Report of Local Gommiount 
Board (1878-79), p. cviii. On the other hand, an order of this kind was quashed 
(25th November 1870) in the Queen’s Bench on application for a writ of 
certiorari. Town Council of Darlington u the Secretary of State ; cf. Glen’s 
Bublic Health for a report of the case. The order was made under the 
Sanitary Act 1866, sec. 49, by the Home Secretary. 

^ See Public Health Act 1875, sec* 299. This last course is, but rarely 
adopted. 
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To sum up: The whole motive force of government 
resides in the elected representatives of the people ; and it is 
only when these representatives fail to fulfil these duties, and 
their local failure imperils larger interests, that the Legislature 
authorises a central department to bring the law into opera- 
tion and force the hands of the reluctant representative body.^ 
Besides those activities" of the Local Government Board 
which have been passed in review another of a quasi-judicial 
character remains to be considered. Here, again, the observa- 
tions already made upon the quasi -judicial function of the 
The ftnietions of Supreme Poor Law authority may be 

the Board as applied to its exercise of similar functions in 
arbitrator. 3.0ia^tion to public health and other departments 
of local government. In ^rief, the Board is placed in the 
position of an arbitrator, the object of enabling it to 
adjudicate being to avoid delay and expense. Generally 
speaking, the Board is only called upon to act as judge or 
arbitrator in disputes arising between two or more bodies, 
where the question at issue is not so much a question of law as 
one of financial or administrative adjustments. Under the 
Public Health Acts provisions of this sort are mostly made for 
the settlement of financial disputes and difficulties. Where, 
for example, a rural district is divided for the purpose of 
laying a special district rate, the overseers of any contributory 
place which considers itself aggrieved by the apportionment 
may appeal to the Local Government Board, and the Board 
“may make such order in the matter as to it may seem 
equitable,” and the order “ shall be binding and conclusive on 
all parties concerned.” ^ 


^ Public Health Act 1875, secs. 299-302. It would seem, however, as if 
this power of compulsion were of but little practical use. Of. County Council 
Times (1898), No. 468, where a correspondence is printed between the Local 
Government Board and a County Council, in which the Board declares in so 
many words that section 299 of the Public Health Act cannot be applied. 

^ Public Health Act 1875, sec, 229. Other cases are : Appeals by owners 
and ratepayers disputing the validity of a resolution with regard to the forma- 
tion of an urban district (sec. 274) ; further, a series of cases of pure arbitration 
under secs. 179,180, where the Board was called upon to arbitrate in regard to 
the compensation to be paid by a local authority for land compulsorily taken ; 
or again, where the boundary between two urban districts had to be settled 
(sec. 278). ..But these sections with regftrd to disputes arising out of the altera- 
tion of areas have been impliedly repealed by the County Councils Act. 
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In all fchese cases the decision of the Board is final — a 
clear indication that it is rather an award than a judgment. 
Thus, in the case of a Private Improvement Eate the owner 
or other person who has to pay any sum? fixed or “ appor- 
tioned '' by the local authority may appeal to the Board for 
a reduction of the amount, and in this ease, too, the decision 
of the Board is conclusive ; but the appellant may, as a rule, 
if he prefers, take his case before the Justices, who are the 
ordinary Court of Appeal in disputes arising out of local 
government. The Local Government Board is not a Court,” 
and has “no exclusive jurisdiction” in cases of this kind.^ 
A more onerous and important work arises, however, out of 
appeals against the disallowances and surcharges of auditors. 
But in this respect the law of Public Health has simply 
adopted the provisions already laid down and previously de- 
scribed in connection with Poor Law administration. In these 
cases also an alternate mode of procedure exists; for com- 
plainants have the right of appeal to the High Court by writ 
of certioraH. But practically, for the reasons set out in the 
last chapter, the Local Government Board, being the cheaper 
tribunal, and having power to decide* “on the merits,” has 
absorbed almost the whole of this wgrk. It would be guite 
wrong, however, to suppose that in this way the Rule of Law 
has been undermined or the competence of the ordinary Courts 
impaired. An administrative authority, however substantial 
its functions, is never in English law a judicial court clothed 
with power to decide “ subjective rights.” The quasi-judicial 
decisions of the Board must always retain the character of 
awards. Its jurisdiction is a subordinate jurisdiction, •con- 
cerned rather with business and finance than with law ; and 
it has won a foremost place in this restricted sphere because 
of the cheap, fair, and business-like settlement which it offers. 
Local authorities find in it a tribunal on the whole well fitted 
to adjust the difficulties which constantly arise between them. 
How large an amount of business these quasi-judicial functions 
entail is proved by the annual returns of the Board. Thus 
in the year ended 31st March 1899, 3717 objections were 
raised by the district auditors to the accounts of local 

^ Mathew, J., in Eceles v, Wirral EUral Sanitary Authority, iofu’ Reports, 
17 Q.B.D. p. 112. 
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authorities.^ From 2371 of these appeal was made to the 
Board. In 1882 cases the appeal was allowed on its merits; 
iu 161 cases a restitutio^ of the money illegally expended 
was enforced; in 277 cases the decision of the district auditor 
was reversed. 

To take a bird's-eye view of the whole province occupied 
by the Local Government Board is now possible, for its 
activities have now been reviewed in all their amplitude and 
variety. No roorh is left "for surprise that the increasing 
load of work during the last decade has proved too much for 
the staff, and has often resulted in delay and confusion. 
Local authorities often complain of the roundabout methods 
The extent of department, and its exasperating '' Eed- 

th 0 > Board’s Tapism " is cpnstantly criticised in Parliament 
operations. the*press. It may be conceded that many 

of these complaints are not altogether ill-founded. The slow- 
paced bureaucratic walk of the Local Government Board, even 
when it is not merely marking time, contrasts sharply with 
the informal way in which a local authority, often composed 
of business men in a hurry, likes to push through its business. 
Nevertheless, the quantity and quality of the work which the 
Board accomplishes ev^y year are certainly enormous and 
worthy of high praise. The Annual Eeports of the depart- 
ment give a good insight into its functions. A very large 
part of the Board's business arises in the course of its 
duties as the financial guardian or superintendent of local 
authorities. According to the Eeport of 1898-99, the 
Board in that year approved of loans to the value of 
£5,7>63,000 to about 520 borough and urban district 
councils under the Public Health Acts. In many cases more 
than one loan, often ten or twenty in the same year, were 
applied for by a single town and examined by the Board ; for, 
as a rule, it is the practice to raise a separate loan for each 
separate undertaking. In the amount of £5,763,000 were 
included £1,058,164 under the Electric Lighting Acts, divided 
among 57 towns, £111,740 under the Housing of the Work- 

^ County Councils, 99 ; Poor Law authorities, 2033 ; Parish Councils, 345 ; 
School Boards, 317 ; Library Committees, 23 ; Urban district Councils, 521 ; 
Eural District Councils, 257 ; Highway authorities, 105; and other Local 
Bodies, 17. See Annual Report, 1899, p. 042. 
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ing Classes Acts, and so on. Eurther, the Local Government 
Board consented in the same year to borrowings amounting 
in all to £440,000 by 148 rur^l district councils, and to 
£23,335 by parish councils; nor do th^se figures include 
London, which is also under the same financial tutelage. 
E'eaiiy' all these applications involved local inquiries by 
engineering inspectors of the Boai^d. Thus in the year under 
consideration 42 simple inquiries by inspectors were undertaken 
in connection with County Councils alone, ’and nearly 1200 in 
connection with other local authorities.^ 

Again, as an accessory to Parliament, the Local Govern- 
ment Board issued in the same year (1898-99) 295 Orders 
under the Acts of 1888 and 1894, of which number 45 were 
Orders confirming the Provisional ^Orders of County Councils, 
and 154 were Orders conferring the powers of a Parish 
Council upon Urban District Councils. In the sphere of 
Poor Law administration no less than 1062 Orders were 
issued — a sufficient testimony to the intensity of the Board's 
control over Guardians. Finally, under the Public Health 
Acts and other statutes, 470 Orders were issued, dealing 
almost entirely with the organisation* of local government. 
To these should be added 16 Confirmation Bills introduced 
by the Government and passed through Parliament for the 
purpose of giving statutory force to a great number of the 
Board's Provisional Orders. Indeed, the power and time of 
the department are often severely taxed by the part which it 
must necessarily play in local legislation, both of a public and 
private character. Then there are a vast number of reports and 
returns dealing with internal administration, some regular and 
periodical, others prepared in compliance with the expressed 
wishes of Parliament. Some of these returns are promised 
by the Government at the request of some private member, 
and occasionally entail a good deal of useless work. The 
statistics of Poor Law administration and local finance are in 
themselves monuments of accurate and elaborate industry. 
The Board finds plenty of scope for activity in its official 
correspondence with local authorities — now advising, now 
warning, now explaining and interpreting new statutes. 

^ See Twenty - Eighth Report of Loeal Government Boards p. -cxx. ; also 
Report of Departmental Committee^ 1898. 
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But on the top of all this regular work there were in the 
year in question large and important Orders promulgated by 
the Board, such as a ne’^ Order regulating the public ad- 
ministration of the Vaccination Laws, which provoked much 
opposition in certain localities. Lastly, there are the reports 
of the inspectors of the Board, extending over the whole pro- 
vince of Poor Law government, which, with the leading 
statistics, are for the most part incorporated in the Annual 
Report, and serve to illustra‘fce the administrative work of a 
modern central department, which is justly recognised as a 
model abroad as well as at home. A study of the Annual 
Reports makes abundantly clear what it is that so entirely 
distinguishes the English type of centralisation from that of 
a continental ministry of ^the interior. It is true that in 
England itself complaints are sometimes heard of a growing 
tendency to bureaucracy ; that is due to the extreme sensitive- 
ness which every Englishman feels as to any usurpation of 
mandatory power by any department of Government. But, 
from the standpoint of continental administration, these 
alleged tendencies are trifling ; and the central administration 
of England has, as its peculiar mark, a half scientific, half 
statistical character. The relations of local to central govern- 
ment resemble those of fellow- workmen engaged in a similar 
task. The Local Government Board is emphatically not a 
motor engine ; it does not supply power to set in motion the 
machinery of local government; and in practice the Board 
takes the initiative even less than the letter of the law might 
lead one to suppose, the reason really being no doubt that the 
statesmen who preside over the departments of Home Govern- 
ment, irrespective of party, share more or less in this tradi- 
tional abhorrence of the nation from any and every kind of 
administrative direction over public life. Nothing is so jealously 
guarded in England as this trait of national life and policy, 
and nothing would more rapidly and more surely bring a 
Minister and his department into unpopularity than a popular 
suspicion that he was trying to govern the country on bureau- 
cratic lines. Nothing could be more disquieting to an average 
Englishman than the thought that he must follow the orders 
of a London bureau as if they were so many provisions of the 
law. He will not tolerate a bureaucratic State within a State, 
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or allow an official department to pose as an embodiment and 
personification of the State itself. Although at times slight 
encroachments may be made upon this tradition, and the 
nation may acquiesce without much trouble^ in certain changes, 
such as those proposed and partly carried by the champions 
of Poor Law and sanitary reforms, yet no one should delude 
himself into supposing that in these cases the Legislature was 
following out a principle or tendency, or, in fact, doing any- 
thing but improvise practical renledies for practical evils. The 
ancient rule that England is governed according to law, and 
not according to the instructions of officials, remains unshaken, 
to this day. 


CHAPTEE V 


OTHER CENTRAL DEPARTMENTS OF INTERNAL ADMINISTRATION 

Although at the beginning of the twentieth century the 
LocaL Government Board already superintends the larger part 
of the province of internal administration, yet the Board is 
by no means the only central department with control over 
local government. One great branch of administration, the 
control of police, belongs to the Home Office. Education 
— another quasi-local service of supreme importance — is under 
the superintendence of the new Board of Education. Again, 
the Boards of Trade arid Agriculture exert a number of regu- 
lative functions in relation to local authorities. Lastly, by 
the side of these permanent departments there are certain 
temporary organs known as Eoyal Commissions of Inquiry — 
highly characteristic institutions, which play an important 
part in legislation and government. In the following chapter 
these branches of central administration will be briefly de- 
scribed in their bearings upon English local government.^ 


I. The Home Office and the Central Control of Police ^ 

The outlines of what has alre&.dy been said in various 
parts of this work must be retraced here. But first of the 

^ This chapter, of course, is not all concerned with many of the most im- 
portant departments, and does not profess to describe, as a whole, even those 
with which it deals. For a general description, cf. Gneist, Englisches Ver- 
waltungsrecht^ 1867, vols. i., ii. ; also, for a later authority, Lowell’s Parties 
and Governments in Eurojpe ; Anson’s Law and Custom of the Constitutio7U 
^ For an account of the Home Office, see Anson’s Law and Custom of the 
Gonstitutioii, vol. ii. p. 227 sqq.j and HazelTs Annual, For the older 
police statutes, see Burn, Justice of Peace, sub, “Constable.” The police 
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Home Office. The department of the Home Secretary has 
gradually evolved into one of the most important organs of 
State. Its main concern is with police functions, taking that 
term in its wide sense. The Home Secretary has special 
authority over London, for the Metropolitan police force is 
directly' under his control, and he has also to supervise in 
London the Housing of the Working Classes Act. The Acts 
relating to mines, factories, and workshops are enforced through- 
out the country by the Home Office by means of a large staff 
(180) of inspectors; and the department is brought into 
direct contact with local authorities, not only as police super- 
intendent-in-chief, but also because, as we have already seen, 
many of the bye-laws made by municipal boroughs and 
County Councils may be disallowed by the Home Secretary. 
The Acts relating to the treatment of inebriates, the protection 
of wild birds, and the prevention of cruelty to children all 
give administrative and regulative powers to the Home Office, 
which is also entrusted wjth the inspection of reformatories' 
and industrial schools. 

In the historical sketch it was shown that the reform of 
police administration was begun' contemporaneously with the 
reform of other branches of local government. Under the 
older system the maintenance of the peace was entirely in 
the hands of the Justices in town and county ; but for the 
executive work of police there was no single or uniform organi- 
sation in these jurisdictions. The execution of all orders and 
regulations necessary for keeping the peace devolved upon 
constables appointed by the parishes under the superintendence 
of the Justices. How the system broke down at the b(^gin- 
ing of the nineteenth century and failed to satisfy the needs 
of a new era, — how it was then sought to introduce reforms by 
way of local and adoptive. Acts until the decisive step was 
taken in 1856, — need not again be related.^ In that year a 
statutory duty was laid upon counties and boroughs to create 
in their districts a uniform police organisation, and to defray 

organisation in counties is based on 2 and 3 Viet. c. 93, 19 and 20 Viet, 
c. 69, and other statutes extending from 1839 to 1888 ; cf. further Wright and 
Hobhouse, op. cit. ch. x. ; Maltbie, Local Government^ p. 117 sqq. ; Sidney Webb, 

“ The Local Government of To-Day ” (Lectures printed in Municipal Journal, 
1899, especially in No. 358). 

^ Cf. vol. i. pp. 170-171. 
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its cost out of local rates. At the same time, other permis- 
sive provisions of the earlier reform of 1839 weie made 
obligatory.^ In its main features the police system thus 
established resembled in uts organisation the other branches 
of reformed local government. It was uniform, and it was 
managed by local authorities under central control. The 
origin of a paid force under central control may be traced, 
curiously enough, to legislation by the Irish Parliament. In 
1786 Grattan's Barliamentc passed a Police Act for Dublin 
by which a paid police force was organised under the com- 
mand of three Commissioners. In the following year the 
system was extended to the whole of Ireland by the creation 
of the Eoyal Irish Constabulary. The first attempt to set 
up ^ similar organisation in England was the Middlesex 
Justices Act of 1792, which gave every police magistrate in 
London the right to appoint six paid constables. The results 
of this reform suggested the legislation of 1829, by which 
Sir Eobert Peel established the Metropolitan Police Force.^ 
The general Act of 1839 was based on a thorough report 
issued by a Eoyal Commission, which exposed in unsparing 
language the dangerous condition of the roads in many 
parts of the country, and the absence (owing to utter 
lack of a regular police force) of proper security for life 
and property.^ 

Since 1856 counties and municipal boroughs have been 
practically the sole and exclusive local police authorities in 
England, outside the Metropolis. The Quarter 
borough^pdice. S^ssions in the counties and the Watch Com- 
^ mittees in the boroughs were charged by statute 

with the management of the forces. Not that the older 
chaotic organisation was actually abolished ; it was only 
practically superseded. Indeed, tjie Parish Constables Act 
of 1872 ^ expressly recognised the right of every parish to 
have parish constables. That right might even now be re- 

^ The reports of the inspectors of constabulary show that twenty counties 
had not adopted the Act of 1839. The county of Rutland, with 22,983 in- 
habitants, was still satisfied with one constable. 

® Of. Parker’s Sir Robert Peel from JSis Private Papers, vol. i. p. 432 ; vol, 
ii. p, 41. 

® Pari. Papers, 1839, vol. xix. pp. 180-181 ; and Maltbie, op. cit. p. 118. 

^ 35 and 36 Viet. c. 92. 
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vived at any time by the simple resolution of a parish council 
or vestry, and thereby the parish constable of the old law, so 
long deceased, might be brought back to life. But a parish 
constable, though appointed by the Justices on the resolution 
of the parish, would be amenable to the orders of the Chief 
Constable of the county, so that an independent parochial 
police is now out of the question. " It is, therefore, correct to 
say that from 1856 until 1888 the County Magistrates and 
Borough Councils were, in theory as well ^as in practice, the 
only bodies outside the Metropolis entrusted by law with the 
management and direction of the police. In all county 
boroughs the statutory Watch Committee appoints and dis- 
misses constables, organises the service, and controls the 
expenditure. The larger towns are divided into police dis- 
tricts, and a force with a superi<7r officer or superintendent 
assigned to each ; but there is no such "" thing as an independent 
director of police. On the contrary, the Chief Constable, who 
has, as it were, the military command of the force, is entirely 
subordinated to the Watch Committee. This form of organisa- 
tion, founded by the Municipal Corporations Act of 1835, has 
remained undisturbed ever since. The scheme of county police 
is different. Since 1856 there has been a change in the 
constitution of the county police authority ; for, by the Act 
of 1888, as we have seen, the management of the county 
police was transferred from Quarter Sessions to the Standing 
J oint-Committee, composed half of J ustices and half of County 
Councillors. Accordingly, the county police authority is not, 
like the Watch Committee, a purely elective body. But this 
is not the only difference between the two, for in the counties 
there has been interposed in the office of Chief ConstalJe a 
third authority, who stands between the administrative Joint- 
Committee and the County, Constabulary itself. The position 
of the Joint-Committee in reference to the County Council on 
the one hand and the Chief Constable on the other has been 
described in a previous chapter.^ Here it is only necessary to 
repeat that in counties the Police Committee is concerned 
mainly with the maintenance of the necessary buildings, the 
provision of apparatus and uniforms, and the defrayal of 
expenditure. For the direction and disposition of the force 

^ Of. p. 71 of tnis volume. 
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and most of the executive work the Chief Constable is wholly 
responsible. 

From another point of view the Act of 1856 is of epoch- 
making importance in the development of police administra- 
tion. It created a central supervision of all the police forces 
The Home countrj. The Home Secretary’s ’ consent 

Secretary and was made uebessary to the appointment of the 

police. Chief Constable, and also to any resolution for 
increasing or diminishing the constabulary, or for dividing a 
county into police districts. At the same time, a certain 
limited right of issuing Orders was accorded to him. He was 
empowered, for example, to make General Orders with regard 
to the payment, clothing, discipline, and equipment of con- 
stables and their officers ; but as this right was at first only 
operative in those counties which had adopted the Act of 
1839, the influence of the Home Office upon police afiairs 
remained for some time fragmentary. The principle of laissez- 
alter had to be maintained by the qentral authority in respect 
to the very counties where intervention was most needed— in 
those, namely, where the old bad conditions still prevailed, 
owing to their non-ad(5rption 6f the earlier Act. 

The great achievement of the Act of 1856 was to put 
a complete end to the Voluntary principle in English police 
organisation. Henceforth it was incumbent upon all counties 
and towns to bring their police force up to at least a certain 
standard of efficiency. No English statesman ever dreamt of 
setting up a police ministry on the continental model. That 
the peace should be maintained by independent bodies in 
coun.ty and borough is an unshaken principle of the English 
constitution. Any attempt to set up a central department 
with power to lord it over the local authorities would be 
regarded as a direct encroachment upon the constitutional 
rights of citizens. It would be treated as an attack on the 
independence of the courts of law, and must inevitably fail. 
On the other hand, the leaders of conservative opinion would 
readily agree with liberal and radical statesmen that a return 
to the complete decentralisation and independence of local 
police authorities which characterised the older system is 
unthinkable. It is universally recognised that the methods 
of preYention and detection" used by the police should be 
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similar in all parts of the country. But in 1856 the 
champions of centralisation had just been taught by the fate 
of the first Board of Public Health how strong were the 
national prejudices against any form of centol control which 
presented the faintest resemblance to a foreign type. Accord- 
ingly, the , reformers of the police system had to proceed on 
their way with the utmost circumspection when 
they approached the problem of uniformity, 

The Act of 1856 created a new central authority 
in subordination to the* Home Secretary, Three State-paid 
inspectors of police were appointed. At the same time an 
order was made that all police authorities in boroughs and 
counties should make an annual report of their work to the 
inspectors, who were further empowered and commanded 
to visit and inquire into the state an’d the efficiency of the 
police in every borough and county, and to report the same 
to the Secretary of State.’^ Thus a central authority was 
established with far-reaching powers of inspection over all the 
police forces of the country, but without any right to impose 
its will directly upon any local (^uthoritj^, or to issue orders 
to any local constabulary. Neither the inspectors nor the 
Secretary of State were entitled to act upon their information 
by issuing injunctions to local police authorities. The main 
object of the reform was to secure an efficient superintendence 
of police administration ; and this object was only partially 
attained by centralising information. It was essential, in 
order to give a practical value to the results of the reports 
and inspections, to find some lever which might be used by 
the Home Office for the removal of acknowledged deficiencies. 
To this end a peculiar device was invented by the Legislature. 
Instead of a direct administrative compulsion, which is so 
difficult CO carry out in England, an indirect mode of bringing 
pressure to bear upon the local authority was discovered and 
intrusted to the Home Office. Section 16 of the County and 
Borough Police Act 1856 begins as follows: — 

Upon the certificate of one of Her Majesty’s principal Secretaries of 
State that the police of any county or borough established under the 
provisions of the said Acts and this Act, or any of them, has been 
maintained in a state of efficiency in point of numbers and discipline for 
the year ending on the 29th of Sept^ber then last past, it shall be 
lawful for the Commissioners of Her Majesty’s Treasury to pay from time 
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to time out of the moneys provided by ParHament for the purpose 
to time OUL ^ of ^Ticli DoHce for the year mentioned in 

such sum towards the expenses ot such p 

such certificate as shaH not exceed one-fouith ot the cliarge lor tneir pay 
and clothing.! f 

Bv this provision the new system of central control over 
police was perfected. Beyond an increase in the subvention 
from one-foLth to one-half in the year 1888, there has been 
no further advance upon the road of _ centralisation, so satis- 
factory are the reSults achie'ved, by this latent and conditional 
form of control. In the last two decades, however, there has 
been a growing tendency, encouraged by the Police Acts, to 
concentrate the local organisation of police in the hands o 

a smaller number of authorities. ^ v i an 

By the Act of 188 § municipal boroughs of less than 

10,000 inhabitants lost power to maintain a separate police 
force and' since 1882 all towns of less than 20,000 inhabi- 
tants’, which obtain charters of municipal incorporation, have 
remained under the control of the •county police. By merpng 
the police forces of all small towns in the county and subject- 
ing them to county management, it is sought to prevent 

partiahty, to avoid Unnecessary waste of administrative force, 

Ld to enable the ratepayers to profit by the economy of large 
operations. To the same ends Parhament provided, so long 
ago as 1840,® that municipal boroughs might agree to place 
tLr police under the Chief Constable of the comity, and this 
policy is often favoured by pubhc opinion as well as by the 

1 19 and 20 Yiot. o. 59. Section 16, partly quoted above, continues and 

concludes as follows: “But such payment f 

^ -ui file 19th. sectioD. of the said Act (o and. a vicl. c. 

constables appoint certificate shall be finally withheld in 

88); provided ^ borough, the report of the inspector 

relating to the police of such connty or borpngh shaU sent to the Justices of 
sJch duty, or to the Watch Committee of such borough, who may address any 
sSeZt relating thereto to the Secretary of State ; and m ®very case m 
which such certificate is withheld, a statement of the grounds on 
SeoreW of State has withheld such oertifloate, together with any J^^l^^^ore 
ment of the Justices or Watch Committee as aforesaid, shaU be laid before 

^“a‘rrMO.A. 1882. sec. 215. Tbe movement indeed began earlier ; for by 
an Act of 1876 it was provided that grants-in-aid of police should only be made 
to tSn^ciparhoroughs with more than 5000 inhabito^^^^ n^this way 50 
borough poHee forces were eliminated, of. Arminjon. op. at. p 155. ^ 

2 Of. the County Police Act of that year (3 and 4 Vict. o. 48 sec. 14). 
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central authority, which has power to impose terms on the 
county by Order in Council. In 1894 about 50 boroughs 
with more than 10,000 inhabitants were policed by the 
pounty.^ * ^ 

The English form of police control combines a number of 
advantages, principal among which is its compatibility with 
the traditional autonomy of the local police authorities. This 
peculiar form of centralisation, which braces and stimulates 
the local authorities to perform » their statutory ^(^yantao-es of 
duties without impairing their dignity, has English police 
enabled the Home Office to superintend local control, 
police forces, and gradually to raise the general standard of 
efficiency without arousing the national antipathy to a State 
police. For this system does not, as we have observed, make 
the Home Office the supreme police, authority, like a con- 
tinental ministry of the interior ; nor does it in any way 
authorise the Home Secretary to direct and dispose of local police 
forces ; nor, finally, does it give any right of interference in 
the concrete police administration of counties and towns. 
What the law really gives to the central authority is power 
to fix a standard of efficiency for the ‘'whole country and to 
determine whether the police machinery is in good order 
and fully adequate to the performance of duties imposed by 
statutes or arising from local emergencies. Should the Home 
Office be dissatisfied, even then the minister has no power 
himself to remedy the deficiency by direct action. All that 
he can do is to inflict a heavy fine upon the defaulting 
authorities by withholding the grant — an appeal indirect 
indeed, but well understood, to the interests of the ratepayers, 
who elect the whole of the Watch Committee in the towns 
and half the joint-committees in the counties. In practice 
the financial argument has proved to be irresistible. An 
apathetic Home Office is a more probable phenomenon than 
a recalcitrant police committee. There is no instance in 
recent times of a local police authority actually losing its 
grant.^ The mere threat of a withdrawal of the grant 
has always been enough to secure compliance with the 

^ Gf. Wright and Hobhouse, p. 53. 

2 For the case of the River Tyne Poliij^e see Local Tamtion i2e^wmJ1901, FTo. 
34li), p. 23. 
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demands of the Home Office. Here, again, the efficiency of 
local government in England is shown to be dependent 
upon the responsibility of local councils to their con- 
stituents. The influence'^ of the Home Office over police is 
based upon the interests of the ratepaying elector. The re- 
sponsibility of a representative to the ratepayers serves as a 
safety valve to the engine of local administration. This 
system is firmly, rooted in the idea that the maintenance of 
an effective policy is required first and foremost in the 
interests of the local community. 

The following statement, from the pen of a distinguished 
economist, explains and exposes from a purely financial point 
of view the absurd and eccentric intricacies which have been 
woven into the police system : — 

It is well to begin by (Jistinguisbing the county and county borough 
police from the non-county police-borough police. The non -county 
boroughs do still get half cost of pay and clothing from another source 
than their rates, and if they increase the cost of pay and clothing they 
do get more from that Source. The source, however, is 

Finance of Exchequer, but the administrative county and 

’ the rates of that area (which, of course, for this purpose 
includes the non -county Jborough^). This is a small matter — less than 
£100,000 a year in all England. 

The counties and county boroughs, on the other hand, have to bear 
the whole brunt of any increase, and get the whole advantage of any 
decrease in the cost of their police. The counties and county boroughs 
as a whole are paid the proceeds of certain licenses — 80 per cent of half 
the probate duty (or what would have been the probate duty if it still 
existed), and 80 per cent of 3d. a barrel on beer and 6d. a gallon on 
spirits, less £300,000 for police pensions. None of these amounts 
vary with the cost of police. The total is divided between the geo- 
graphical counties — ^part (the licenses) according to the yield of the 
licenses, and the other parts according to the amount of “discon- 
tinued grants” paid in 1887-88. Further, the amount going to each 
geographical county is divided between the administrative county 
or counties and the county borough or eounty boroughs — sometimes by 
special agreement, but generally according to rules laid down by the 
Derby Commission, viz. a fixed amount to each, equal to certain grants 
or expenses in 1887-88, and the rest according to rateable value. The 
present cost of police obviously does not determine any of these things, 
though, as half cost of pay and clothing was one of the “discontinued 
grants,” the cost of pay and clothing fifteen years ago has something to do 
with fixing the cast-iron proportions in which the estate duty and excise 
grant is divided between the geographical counties, and also a little to do 
with the division of the geographical county’s share between the admini- 
strative county and the county boroughs. 
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The Local Government Act 1888 requires the administrative county 
or county borough to put its receipts from the Local Taxation Account 
(which is the Exchequer) into an “Exchequer contribution account.” 
From this the county is obliged to tak^ (as well as certain grants to 
unions, etc.) half the cost of paying and clothing ip own police, and half 
the cost of paying and clothing the non-county borough police. The first 
item it pays to its police account ; the second goes to the non-county police 
borough Watch accounts. Obviously the more that comes out in this 
way the less there is left to go towards general expenses. Similarly, out 
of its Exchequer contribution account each county ‘borough has to take 
half cost of paying and clothing its owm police and»pay it into the Watch 
account. Obviously the more that goes in this way the less there is left 
to aid the borough rate, and so, as the rest of the Watch Committee’s 
expense falls on the borough rate, this half-and-half business is mere 
tomfoolery. I believe when the system was first introduced, the council 
of one city did not take the half out of the Exchequer contribution 
account, seeing it made no difference and only confused its finance, but 
the Local Government Board objected. * 

The Metropolitan police, instead of h^lf pay and clothing, get an 
amount equal to 4d. in the £ of the rateable value from the Exchequer 
contribution accounts of the various counties and county boroughs (but 
just to add confusion this is^ paid direct to the Metropolitan Police 
Commissioner from the Treasury) ; so if the Kent parishes in the 
Metropolitan police area rise in rateable value, all Kent suffers. 

The £300,000 a year for policy pensions is fixed, so far as the 
Exchequer is concerned, and also so far as distribution between Metro- 
politan police area and rest of England is concerned — half going to the 
Metropolitan police and half to the rest o? England. But the county 
£150,000 is divided between all police authorities (including non- 
county police boroughs) in a way which does make it dependent in a 
complicated way on expenditure for pensions. But this is obviously a 
very small matter. 

Believers in the continued existence of the Exchequer poKce grant, 
which was discontinued in 1888, when confronted with these considera- 
tions, sometimes fall back on the fact that the Home Secretary is a sort 
of bogey-man who has power to raise the ghost of the old police* grant 
by “ withholding,” as it is put, half the cost of pay and clothing of the 
police if he considers a force inefficient. As to this, it may be remarked 
— first, that this provision does not exist, and would obviously be absurd 
so far as the Metropolitan Police are concerned ; secondly, that if the 
grant is withheld from a non-county borough, it is the administrative 
county, and not the Exchequer, which retains it ; and thirdly, that as to 
the county and county borough police, the words of the Local Government 
Act 1888 are, that the county or county borough “shall forfeit to the 
Crown and shall pay into Her Majesty’s Exchequer” such sum as the 
Secretary of State certifies to be in his opinion equivalent to one-half of 
the cost of pay and clothing in the year in which the police were in- 
efficient. If in the next year the county or county borough spend less 
and have a still more inefficient polke force, the fine for that year will 
be less. How this curious calculation of the amount of the fine for 
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inefficiency can be supposed to keep in existence a grant discontinued 
fifteen years ago passes comprehension.^ 

Unnecessary and absinrd, however, as this financial con- 
fusion must appea:^, its evils are less serious in practice than 
in theory. And from an administrative point of view 
the power to withhold grants has had the desired effect. 
England has obtained a generally efficient system of police 
without taking a single step on the road to a '' Police 
State.’’ Here, again, the Central control which has been 
established is entirely in accordance with English conceptions 
and traditions, and is strictly measured by the practical needs 
of administration. The Home Office is in the position of an 
Inspector-in-Chief, who, by regular communications and corre- 
spondence with the local authorities, gets accurate informa- 
tion from all parts of the country, and by keeping in touch 
with actual administration becomes the adviser without 
becoming the dictator of local authorities. Here again the 
utmost that the English rule of law allows to a department 
of government is the financial pressure involved in granting 
or refusing taxpayers’ money to the relief of local rates. 

II. ^Board of Trade ^ 

The Council for Trade and Plantations was abolished in 
1*782, but in 1786 a new Committee of Trade and Planta- 
tions was established by Order in Council. Its functions 
were at first purely consultative ; but, gradually — mainly in 
consequence of railway legislation — it came to be one of the 
rnostf^ important administrative departments of the central 
government. Its popular title of the Board of Trade was first 
recognised by statute in 1 8 6 2. Its chief is called the President. 

The Board of Trade has no regular administrative con- 
nection with the local authorities as such. the principal 

^ The above exposition of tlie police grants was contributed by my friend, 
Hr. Edwin Cannan, in a letter to the Speaker (29th November 1902). As the 
subject is not fully treated in any of the text-books, I asked his permission 
to reproduce his statement, and he most kindly consented. — E. W. H. 

^ Of. Traill, Central Government^ p. 123. The, principal Acts of Parliament 
affecting the constitution of the Board of Trade are 22 Geo. III. c. 82 (1782) ; 
7 Geo. IV. c. 32 (1826), which assigned the President a salary of £2000 ; 24 and 
25 Viet. C..-47 ; and 30 and 31 Viet. c. f2. See also article on Board of Trade 
m ^ncyelopcedia of the Laws of Engla’iid, 
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function by which the Board of Trade is brought into 
relationship with local government is that of granting con- 
cessions or licenses authorising local authorities to undertake 
the supply of gas, water, tramways, or ^ electric light in 
their districts. It may, by provisional order, authorise the 
construction of piers, harbours, etc. It is also the duty 
of the Board to superintend harbour authorities. Bye-laws 
framed by harbour authorities under the Petroleum Acts for 
landing cargoes of petroleum hS,ve to be' confirmed by the 
Board, which has alsQ to verify every apparatus used for 
testing petroleum. Another function has recently been con- 
ferred by Parliament on the Board of Trade by the Light 
Eailways Act of 1896.^ By this Act a body called the Light 
Eailways Commissioners has be^n established The Board of 
under the Board to examine and deal with all Trade and local 
petitions made by towns, counties, and districts 
for authority to make light railways. The procedure is 
prescribed by the Commissioners, and any scheme approved 
by them is embodied in the form of an Order, and laid before 
the Board of Trade for confirmation. If the Commissioners 
refuse to grant an Order, the promoters may appeal to the 
Board, which may then itself make or refuse the Order. If 
the project is a very large one, or is likely to affect seriously 
the interests of existing railways, the Board of Trade may 
lay the Order before Parliament; otherwise an Order, once 
it has been made or confirmed by the Board of Trade, obtains 
the force of law without being laid before Parliament. This 
is a distinct innovation upon the law of English administra- 
tion, and marks the highest point hitherto touched by Psirlia- 
ment in strengthening the powers of a central department. 
Private Bills affecting harbours, electric telegraphs, and other 
undertakings which are within the scope of the department 
are considered by the Board of Trade, and the Board may 
suggest amendments. Another illustration of the connection 
between the Board of Trade and local government may be 
found in the Municipal Corporations Act 1882 (sec. 214). 
Any scheme in connection with the grant of a municipal 
charter must be referred for consideration to the Board of 

^ 59 and 60 Yict. e. 48. The statute^ has been edited with notes by Brico- 
in his Light Railways and TramwaySi London, 1897. 
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Trade if it affects a harbour authority. The Board of Trade 
is divided into seven departments: (1) Statistical and com- 
mercial; (2) railways; ^3) marine (merchant shipping, sea 
fisheries, etc.); (4)^ harbours; (5) finance; (6) fisheries; and 
bankruptcy. Each of these departments is employed in 
parrying out a separate group of enactments. 

IIL The Board of Agriculture ^ 

This department is a creation of f^he nineteenth century, 
having grown up out of various bodies. It was created 
for the purpose of looking after the general interests of 
agriculture in Great Britain. It superintends the improve- 
ment and inclosure of land, looks after markets and fairs, 
and takes precautions prevent the spread of certain in- 
fectious diseases among cattle and other animals. In 1851 
the Tithe and Copyhold Commissioners (1836) and the In- 
closure Commissioners (1845) were«merged.^ The department 
Local functions reorganised in 1882 under the name of the 
of the Board of Land Commissioners. Einally, in 1889, a new 
Agriculture. (j0partm&t of agriculture called the Board of 
Agriculture was formed^ To it the work of the Land Com- 
missioners was transferred, as well as a number of functions 
exercised by the Local Government Board, the Board of 
Trade, and the Privy Council. Its chief, the President, is 
usually a member of the Cabinet, and always of the Ministry. 
At the head of the permanent staff are the Secretary, three 
Assistant Secretaries, and a Legal Adviser. Two other important 
officials attached to the Board are the Chief Veterinary Officer 
and the Chief Agricultural Analyst. In London the Board 
has two main offices. One is at Whitehall, its business being 
divided into the Animals Division *( which has an indoor and 
an outdoor branch) and three branches for Intelligence, Educa- ' 
tion, and Accounts. The second office is in St. James Square, 
and may be described as the Land Division. It has to do with 
inclosures, commons, and many copyhold, tithe, and land Acts. ^ 
It has also a statistical branch, a law branch, and veterinary 
department. The Ordnance Survey is also conducted by the ’ 

^ ^ I do not know of any book on the Board of Agriculture. 

® By 14 and 15 Yict. c. 53. 
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Board, but the Survey has its headquarters at Southampton. 
The Board of Agriculture has administrative relations with the 
councils of counties, and of boroughs of more than 10,000 in- 
habitants under the Diseases of Anifnals Acts 1894 and 1896;^ 
as well as many duties and powers under a variety of Acts 
passed to encourage and protect agriculture, which have to be 
carried out under, and in accordance with, its orders and regula- 
tions. Thus the Board issues Orders for the suppression of rabies 
and other diseases under the Diseases of Animals Acts 1894 
and 1896, and also Orders under the Destructive Insects Act 
1877. Of all the Acts administered by the Board, the Dis- 
eases of Animals Acts are the most important, and involve 
the largest amount of work. How great are its powers under 
them may be indicated by a reference to two sections of the 
Act of 1894, which consolidated previous law on the subject. 
By section 2 “ The local authorities in this Act described shall 
execute and enforce this Act and every order of the Board of 
Agriculture so far as the ^ame are to be executed or enforced 
by local authorities.” And section 34 (1) gives the Board 
the uttermost power which Parliament has ever given to a 
central department for the coercion* of local authorities: 

When a local authority fails to execute or enforce any of 
the provisions of this Act, or of an order of the Board of 
Agriculture, the Board may by order empower a person therein 
named to execute and enforce those provisions, or to procure 
the execution and enforcement thereof.” The Board has not 
yet made use of this section, and would probably be very 
reluctant to do so. The Board keeps in touch with the local 
authorities partly by means of special inspectors, partly by 
correspondence. Copies of orders made by County Councils 
and Joint-Committees have to be sent in certain cases to the 
Board of Agriculture. Apart from its sub-legislative powers, 
the main function of the Board is to collect and distribute agri- 
cultural statistics, to promote scientific methods of farming, to 
assist agricultural education, and to give advice and informa- 
tion upon questions of agricultural interest. Early in 1903 
it was announced that the supervision of fisheries will be 
transferred to the Board of Agriculture. 

^ With which must be read the Boa 3 ;d of Agriculture Act 1889.^ See Dis- 
eases of Animals Act 1894, sec. 1. 
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£/IV. Tlie Board of Education ^ 


This is one of the youirgest, though not the least important 
of the great gove1:nment departments. At present the old 
division of the staff of inspectors is retained. For the purposes 
of elementary education the whole country is divided into 
about a hundred, inspectors’ districts, for each of which an 
inspector is appointed, with, the title of His Majesty’s In- 
spector of Schools. He is assisted by one or more sub- 
ordinates, and there are about twelve'" Chief Inspectors. In 
addition to this there are in the office itself a number of 
first - class clerks called Junior and Senior Examiners. 
This larger branch of the Board has its office in Whitehall. 
The smaller branch has its office at South Kensington, and^ 
has a small -number of examiners and inspectors. When a 
new building, now commenced, is completed, the two staffs 
will be amalgamated. The Board owes its present name 
and constitution to the Board of Education Act 1899,^ 
under which two large departments of education — formerly 
Committees of the Privy Cotincil — named the Committee of 
Education and the Science and Art Department, 
viScm of primary United into One Board, under a President 

and a Parliamentary secretary, who are members 
of the Administration and represent the Board in Parliament. 
Until 1899 the administrative relationship of the central 
to the local educational authorities was confined to elementary 
education ; and central control here took the typically English 
form^of central inspection, coupled with state grants-in-aid. 


For the pinpose of encouraging local authorities this form 
was refined and elaborated, so that the amount of the grants- 
in-aid varied according to the standard of efficiency ; and the 
central department of education was not driven, like the central 
police authority, to a bare choice between making and with- 
holding the grant. But as regards elementary education, 
successive codes have reduced the limits of variation, until 


^ Of. The State in Relation to Ediccation^ by Sir Henry Craik, 1896 ; Grabain 
Balfour, oj?. cit., and tbe Board of Education Act 1899 (62 and 63 Viet. c. 33), 
and also Traill, op. cit. p. 140 sqq. The best treatise on the law of education is 
by Sir Hugh Owen. 

^ 62 and 63 Viet. c. 33. 


CH.V BEPAKTMENTS OF INTERNAL ADMINISTRATION 317 

now there are only three possible courses : a maximum grant 
(22s.), a minimum of only a shilling a head less (21s.), or a 
withdrawal of the grant. Legislation increasing the grants- 
in-aid to voluntary schools and alsc^to small necessitous Board 
Schools has been superseded by section it) of the Education 
Act 19'02 : — 

In lien of the grants under the Yoluntarj Schools Act 1897, and 
under section 97 of the Elementary Education Act ,1870, as amended by 
the Elementary Education Act 1897, there shall be annually paid to 
every local education authority, out of moneys provided by Parliament — 

(а) A sum equal to four shillings per scholar ; and 

(б) An additional sum of three halfpence per scholar for every com- 

plete twopence per scholar by which the amount which would 
be produced by a penny rate on the area of the authority falls 
short of ten shillings a scholar. 

The objects of these provisiorcs are — First, to give further 
relief to the ratepayers in view of the additional burden now 
thrown upon them of maintaining the voluntary, or non- 
pro vided, schools. It is ^calculated that the total addition 
thus made in the contribution of taxes to rates for elementary 
education will amount to £1,300,000 a year. In 1901-1902 
the charge on the Exchequer for thiiP purpose amounted to 
£9,753,000. The second object of section 10 is the equali- 
sation of burdens by the allocation^ of money to necessitous 
areas. 

The position of "'board” (now "provided”) and "voluntary” 
(or "not provided”) schools has been described with sufficient 
detail in a previous chapter. The work of secondary and 
higher education is still private or local ; but general powers 
of central inspection were extended for the first time by 
the Act of 1899 to the intermediate schools of secondary 
and technical education. The extension, however, was very 
cautiously made, in pursuance of the principle, which under- 
lies the history of English education, that the 
activity of the State should only he introduced “ 
for the purpose of fortifying and completing 
voluntary effort. Section 3 of the Board of Education Act 
provides as follows : — 

The Board of Education may, by their o£S.cers, or, after taking the 
advice of the consultative committee hereinafter mentioned, by any 
university or other organisation, inject any school supplying^ secondary 
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education, and desiring to he so inspected, for tlie purpose of ascertaining 
the character of the teaching in the school and the nature of the pro- 
visions made for the teaching and health of the scholars, and may so 
inspect the school on such terms as may be fixed by the Board of Educa- 
tion with the consent o^ the Treasury. 

Secondary schools in Wales were already subject to inspec- 
tion by the “Central Welsh" Board” under the Welsh Inter- 
mediate Education Act 1889 (52 and 53 Viet. c. 40). The 
Act has worked weU in Wales. 

Section 4 of the Board of Education Act enables the King 
in Council, by Order, to establish a consultative committee, 
two-thirds of which is to consist of persons qualified “ to repre- 
sent the views of Universities and other bodies interested in 
education,” for the purpose of advising the Board of Education 
and of passing regulations for a register of teachers. Here, 
then, is the first tentative effort to extend central supervision 
over secondary schools, A strong impulse has been given of 
late to the development of all form^ of higher education in 
England, and particularly of technical education, owing to a 
growing belief that the industrial and commercial interests of 
the nation and the increasing severity of competition require a 
better system of industrial and commercial instruction. Until 
1899 the only connection of the central government with this 
movement was financial, Parliament having assigned certain 
sums of money as well as certain administrative powers to the 
councils of counties and towns for purposes of secondary educa- 
tion. Much had been done when the statute of 1899 was 
passed; but there was still waste and overlapping. Accord- 
ingly the object of the new Act was, by giving a moderate 
amount of control to the new Central Board, to introduce a 
certain measure of uniformity into the province of secondary 
education, and to guide the local authorities to the acceptance 
of leading principles and methods in this branch of their work. 
Accordingly the Act of 1902 was intended, as we have seen, to 
co-ordinate elementary and higher education by merging the 
local authorities. But as yet no sort of finality has been reached. 
There is no agreement as to what is the best form of organisa- 
tion for secondary schools : the question is still open and is 
being eagerly discussed. Complaints used to be made that the 
higher grade schools of some School Boards overlapped with 
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the secondary schools of some county borough councils. The 
Education Act of 1902 gets rid of this. But it can hardly 
be said to concentrate or unify authority even in regard to 
education other than elementary. From the point of view of 
central administration, the most interesting feature of the 
Education Act of 1902 is that it abolishes the power of the 
Board to replace a defaulting School Board by nominees of its 
own. Such a provision, it was doubtless felt, would be inappli- 
cable to any but an ad hoc authority, though that consideration 
(as we have seen) did not prevent the Legislature from assign- 
ing the power to the Board of Agriculture in relation to the 
very same authorities as those to which the work of education 
has been entrusted. The power of the Board of Education to 
interfere with the local education authority in the constitution 
of an education committee is of little importance, since the 
executive functions of the education committees depend entirely 
upon the local education authority. 

V. Special Central Authorities of a temporary character — 
Boyal Commissions of Inquiry ^ 

In passing to this last form of departmental activity — a 
form peculiarly characteristic of the English constitution — we 
are confronted by the paradox that a temporary commission 
has in many cases proved to be the precursor of a permanent 
office and the creator of a new department of English govern- 
ment. Originally these Commissions rested on the old right of 
the Crown to hold inquests ” in any part of the land for the 
better preservation of law and order, and a further right to 
delegate its executive and judicial powers for this pufpose. 
The misuse by Tudor and Stuart kings of the royal power of 
delegation led, as we have seen, to the creation of the Star 
Chamber and other Commissions, and eventually to the general 
acceptance of the constitutional principle that the Crown may 
not clothe any new authorities with prerogative power. 

But this has not deprived the Crown of its right of 
inquiry, and indeed that right has received a great accession 
of importance in an age which has seen the royal prerogative 

^ Cf. Gneist, Englisches VerwaltungrecM^ edition of 1867, vol. ii. p. 740 sgq, ; 
edition of 1883, vol. i. p. 195 sqq. ; Toulmin Smith, Government by Commission 
Illegal and Pernicious : London, 1849. 
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transformed under a system of complete Parliamentary govern- 
ment into the administrative weapon of a Parliamentary 
Cabinet. Since the beginning of the nineteenth century it has 
become the practice to submit pressing problems of social life 
Central Administration to the deliberate investiga- 

Commissions of tion of a Eoyal Commission of Inquiry; It is 
Inquiry. customary to "appoint a number of public men 
and experts as colleagues on these Commissions. Until their 
labours are complete, they possess the full powers necessary to 
carry out the purposes of their appointment. They are Courts 
of Eecord, and have the power to compel the attendance of 
witnesses and to examine them on oath. The organisation and 
procedure of these Eoyal Commissions, whose investigations 
often extended over the whole country, very soon crystallised. 
A Commission will divide d;he country into suitable districts, 
and assign a certain number of its members and assistants to 
investigate the problems referred to it in each. Then separate 
reports are submitted to the whole body, and on the basis of 
these a final report with recommendations is drawn up. If the 
Commissioners differ, the final report consists of a majority 
report and one or more minority reports. In these Commis- 
sions nearly all the great English reforms of the nineteenth 
century originated. The Eoyal Commission is also the peculiar 
form of central activity in which Bentham's demand for the 
application of scientific principles to legislation and government 
was first realised. Not less than 150 Eoyal Commissions of 
Inquiry were set on foot between 1832 and 1844, and there 
is hardly a single important administrative problem from that 
time to the present day which has not been submitted at least 
once to this kind of investigation. In addition to or in substi- 
tution for Eoyal Commissions, Parliament has appointed out of 
its own members many Select Committees of Inquiry. These, in 
the opinion of some of the older jurists, with the learned Toulmin 
Smith at their head, are the only true legal forms of State 
inquisition. The High Court of Parliament is, in the language 
of this conservative jurisprudence, the Grand Inquest of the 
nation ; whereas Eoyal Commissions, on the other hand, are, as 
Coke declared in the days of the Star Chamber, utterly illegal 
and unconstitutional. But the opposition of these earnest 
pedants, as we have seen, has been of no avail to prevent the 
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Eoyal Commission from coming into full use as one of the most 
important and wieldy instruments of government and legisla- 
tion. The practical instincts of English politicians have 
thrust aside theoretical doubts and dlfficultieSj — and with good 
reason, for, after all, Eoyal ” Commissions are only another 
means of Parliamentary government. Appointed by Order in 
Council they are really appointed by a Parliamentary Cabinet. 

For the study of the history of central government in 
England, the reports of these Congnissions agid Committees are 
invaluable. Moreover, most of the new government depart- 
ments are the direct descendants of one Commission or another, 
as witness the Commissioners of Poor Law, the Ecclesiastical 
Commissioners, the Commissioners of Public Health, and so on. 
In quite recent times there has occurred a further development 
of these Commissions into govermiiient departments, presided 
over by a responsible minister. And, again, central organs of 
a temporary character have been established for investigating 
administrative and social conditions of long standing. The 
celebrated Labour Commission, the two Eoyal Commissions on 
the reform of the Poor Law by old age pensions, and the impor- 
tant Commission on local taxatioii which recently completed its 
lengthy labours are examples. The whole series of documents 
and reports issued by Eoyal Commissions comprises an inexhaust- 
ible supply of material for the legislator, the administrator, and 
the student of English government in all its branches. Thus 
the lesson so earnestly taught by Bentham and Mill — that 
knowledge of the conditions of government should be centralised 
— has been learned and translated into practice without resort 
to any cut-and-dried scheme. And the reports of these Com- 
missions are not only records of grievance and deficiencies, but 
expressions of the far-reaching reformation which, in the course 
of the nineteenth century^ has come over the method and 
spirit, the organisation and objects, of internal administration, 
and prove, if proof were necessary, that the aim of reform has 
been to adapt the forms and fmictions of every organ of the 
State to the endless complications and countless demands of 
modern society, — at the same time preserving in imdiminished 
force that grand principle of representative democracy — the 
supremacy of Parliament over the whole province of public 
administration. ^ 
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THE POSITION OF PAELIAMENT AND THE 
COUETS OF LAW IN THE SYSTEM 
OF LOCAL GOVEENMENT 


Every constitutional government ijpi working out a system of 
local administration has to solve in its own way the problem 
Three modes central control. Broadly speaking, three 
of central methods^ are available, and may be employed 
control. either severally or in combination: (1) The 
local authorities may be subjected to the orders of a central 
department. This is administrative centralisation in the 
fullest sense. (2) They may be subjected to the legal control 
of courts of law, whose decisions will be concerned merely 
with the q^uestion as to whether or not any particular act 
of administration is lawful. (3) They may be subjected to 
politjcal control — a term which signifies the supervision exer- 
cised by a representative central organ, expressing the will of 
the supreme authority in the State. 

The question now to be investigated is how and to what 
extent these three methods have been pursued in the English 
solution of the problem. Above all, we must ascertain pre- 
cisely what is the nature, the structure, and the actual working 
of the central organ which embodies the supreme will of the 
English State in relation to internal government. It has 
already been made clear in the preceding part that those 
departments of the central government which have to do with 
home affairs are not possessed of sovereign control over a 

322 


PART VII POSITION OF PARLIAMENT & LAW COURTS 323 


decentralised system of local government. If English local 
authorities can be called subordinate in any true sense, they 
are subordinated only to ParliamenJ. It is far more correct, 
as we have* again and again shown, to say? that the English 
system of local government has its centre of gravity in Parlia- 
ment than to find that centre in the Local Government Board. 

Many side lights upon the relationship between Parlia- 
ment and local government have appeared in earlier chapters. 
Attention is now to be concentrated on the ’position of Parlia- 
ment as supreme administrative authority — a position which 
it still holds in law and in fact, despite the creation in modern 
times of administrative departments with supervisory powers. 

'"Alle staatliche Verwaltung ist regelmassiges staatliches 
Handeln.” ^ There is indeed, as this saying implies, a tduch 
of the concrete and of the actual in 'the busine^ss of public 
administration which does not appear in any other function 
of the modern State. The reason of this is the prominence 
of a personal factor ; for every act of administration appears 
as the act of a person endowed with public authority. In 
primitive administrations the personal factor was felt through- 
out government. The King was the sole organ of public 
authority, and it is very instructive io observe that in the 
Germanic States the interpretation of the law, Recht- 
sprecliung, with the adjudication of wrongs to property and 
torts, remained in the hands of the people long after the 
execution of judgments and sentences (the administration of 
justice) had passed over to the King and his servants.^ 

In all the States of continental Europe internal admin- 
istration has developed as a separate function ofi ptfblic 
authority. On the one hand, it subdivided itself, 
as the needs of society grew more complex ; on 
the other hand, and at the same time, in this 
very process of differentiation and extension, it 
gained concentration and unity, while it strength- 
ened the authority of the ruler of the land and his advisers, 
who, by this enlargement and refinement of administration. 


The develop- 
ment of 
administrative 
law on the 
Continent. 


^ So Laband in Das StaatsrecJit des Deutschen Reiches, 3rd ed., i. p. 645. 
2 The invasion of the Old Germanic constitution by kingly powers of 
administration is reflected in the developnJent of the Frankish office of Count 
(cf. Sohm, Deutsche Keiehs-und Gerichtsverfassung, p. 35). 
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tightened their hold over all ranks of society. Then, by 
degrees, as the written and unwritten laws of each nation 
were formed more or less under foreign influences into a great 
and independent <^ystem, there grew up by its side a com- 
plexity of rules to regulate and regularise the execution of 
public authority. In shqrt, the old distinction between a 
judgment and its execution was preserved, and out of this 
distinction were developed two systems — one the rule of law 
proper, the other the rule of administration or administrative 
law. This administrative law, as itris called, originates in 
the sovereign’s unlimited power of issuing ordinances. It is 
put into force by an army of oflicials and councillors sub- 
ordinated to the command of the sovereign. Administrative 
law "is distinguished in many important respects from the 
ordinary law of the land. An ordinary law can only be 
altered if and when certain conditions more or less inde- 
pendent of the will of the sovereign are fulfilled. But, as 
administration is held to be the peculiar domain of the sove- 
reign, so administrative law is held to be his law, and the 
administrative orders issued by him are held to be equivalent 
to the laws of the land. In the course of centuries the 
empire of criminal and^private law shrank before the inroads 
of public authority, which invaded with ceaseless and ever- 
growing activity province after province of civic life, until at 
last there was established throughout the continent of Europe 
the doctrine that all public authority, including legislation, is 
vested in the sovereign. Jus 'publicum — administrative law — 
now predominated over private law, the latter being at the 
merCy of the sovereign, to whom, as the personification of 
government, it owed its operative force. Thus arose the 
absolutist State of the eighteenth century, based on the 
doctrine of an omnipotent monafch, which limited and re- 
duced to a minimum the conception of independent law.^ 

^ All alteration of the law of the land seems, however, in German territories 
to have long involved the agreement of the Estates (cf. Schroder, Deutsche Mechts- 
gescMclite, pp. 6, 33 sgg,). The oldest administrative laws of Germany in the 
modern sense are the territorial police ordinances of the fifteenth and sixteenth 
centuries. These were indeed discussed by the Estates and framed with their 
assistance ; but, at the same time, first in Austria, afterwards throughout the 
Germam Empire, administration waff' reorganised under an absolute monarch. 
And this organisation became the weapon of that monarchical supremacy 


PARTvn POSITION OF PARLIAMENT & LAW COURTS 325 


The limits of our task forbid us to describe these develop- 
ments in detail, or to inquire how far, in the course of the 
nineteenth century, continental States have been restoring the 
rule of law over administration. This contii^ental history is im- 
portant here only because it forms so complete an antithesis 
to the development of the law and constitution of England, 
and because through this antithesis the true meaning and 
effect of the English constitution are best shown. In England, 
as on the Continent, the King — «,fter the lipen- 
ing of the Anglo-NToripan State — was acknow- law in 
ledged as the embodiment of authority. He had Fngiauci. 
judicial powers concurrent with, and superior to, those of the 
people’s courts. He sent officers from his palace to execute 
justice in all parts of the land. He was the chief of, such 
public administration as then existe^d. But the growth of 
this kingly power and the development of an administrative 
law as the peculiar province of the Crown were arrested, — so 
deeply rooted were the principles of the common law, and so 
strong was the national feeling that no rule of common law 
might be altered without the consent of the people. Accord- 
ingly, the exercise of public authority,* instead of controlling, 
was controlled by, the laws of the la:gd. The term common 
law ” comprised originally all the customary rules, whether of 
Saxon or Danish origin, which, at first local, gradually obtained 

{Ohrigkeit) by which the whole public authority was soon to be concentrated in 
the hands of the sovereign. At the same time the influence of the Estates 
upon legislation and government steadily diminished, until, in the second Iialf 
of the seventeenth century, the Police-State of the Continent with its absolute 
sovereign had matured and become complete. The origin and formation of 
monarchical central government in the sixteenth century was als« intimately 
connected mth the organisation of justice ; for this reason, that, from tiie 
standpoint of an omnipotent prince, every question in which his majesty and 
supremacy {Ohrigkeit) were involyed, was claimed, and successfully claimed, as 
a question of administrative law to be decided by the new authorities — the 
servants of the monarch. In this way, for the first time, Primtrecht and 
Offentliches RecJit were sharply distinguished. The first term was nOw under- 
stood to include the whole of those laws and institutions which did not touch 
the interest or affect the execution of the supreme authority. At the same 
time, by the side of the old courts of justice which decided private rights and 
exercised ordinary criminal justice, there was created a special jurisdiction for 
the decision of administrative law ; and this function was assigned to the 
officers of the centi'al administrative authority (cf. for this development the 
excellent description of Tezner, Die laridesfurstliclie Verwaltungsrechtspflege in 
Oederreich^ 1898 ; especially p. 62 sqq.). 
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general recognition, and brought all Englishmen into relation 
with one another. The Norman Conquest threw inxo sharp 
relief the difference between English and foreign views of law, 
and strengthened the national feeling against any encroach- 
ment on customary rights.^ In the wars waged by the barons 
and the people with the King the lex terrae, or the old law of 
the land, was triumphantly vindicated as against the absolute 
dominion of the -King. William the Conqueror himself ex- 
pressly confirmed the laws of Edward the Confessor, thereby 
recognising and adopting the main body of Anglo-Saxon law ; 
although it is true that, in introducing the feudal system, he 
was engrafting a new and foreign plant upon the English 
stem. The laws of the Confessor were again confirmed by 
Henry I. Common law therefore remained the kernel of the 
national constitution. Its ^peculiar forms and characteristics 
were kept aKve by judicial decisions, and gradually absorbed 
or prevailed over foreign influences. Like all uncodified laws, 
resting upon an ancient Volhsreeht, |ihe common law sought to 
give precise expression to all the traditional rules, maxims, 
presumptions, or proverbial sayings which regulated the 
relations of individuals both to one another and to the public 
authority. Recognised^ then, however reluctantly, by the 
Norman conqueror and his successors, the common law operated 
to limit kingly power ; for the King was thus bound from the 
first by the existing laws of the land. A further and still more 
important consequence ensued. The fundamental conception 

‘‘Within England itself, though for a while there was fighting enough 
between the various Germanic folks, the tribal differences were not so deep as 
to prevent the formation of a common language and a common law. Even the 
strong Scandinavian strain seems to have rapidly blended with the Anglian. 
It amplified the language and the law, but did not permanently divide the 
country. If, for example, we can to-day distinguish between Imv and rights 
we are debtors to the Danes ; but very soon law is not distinctive of Eastern or 
right of Western England. In the first half of the twelfth century a would-be 
expounder of the law of England had still to say that the country was divided 
between the Wessex law, the Mercian law, and the Danes’ law, but he had also 
to point out that the law of the King’s court stood apart from and above all 
partial systems. The local customs were those of shires and hundreds, and 
shaded off into each other. We may speak of more Danish and less Danish 
counties; it was a matter of degree; for rivers were narrow and hills were 
low. England was meant by nature to be the land of one law ” (Professor 
Maitland’s article on “English Law^” in the JSncy clopcedia Britanniccc^ wol. 

xxviii. p."247 (1902). 
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of the unity of all law, which had always been associated with 
the rule" of common law, was preserved as a precious heritage 
for the future, and proved again and again an insurmountable 
obstacle to schemers against constitutional liberty.^ 

Even in the actual work of administration the King and 
his servants could not run counter to the law. The King’s 
courts were indeed superior to the* older local courts ; but the 
judges had to interpret, not to alter the law;- they were bound 
by precedent, however anxious they might he for royal favour, 
and they were competent to decide contentious questions even 
where the functions and limitations of government were at 
issue. The one exception to this principle was 
the case where the King chose to exercise his prerogative, 
prerogative — that is to say, the special and per- 
sonal privileges attaching to him* in^the execution of public 
authority. For centuries the royal prerogative, with its vague 
and undefined powers, formed the rallying ground for all 
attempts to shake the supremacy of the '' rule of law.” The 
enemies of the constitution could always insist that the King was 
entitled to make and unmake law in virtue of his prerogative. 
And indeed for two centuries aff er the ’Conquest he frequently 
did. Yet even then it was held, in accordance with ancient 
custom, that the King ought not to alter the laws of the land 
without taking the advice of his Great Council. The Magna 
Gharta itself, as Hearn rightly observes, was not an innovation 
but a solemn declaration of common law and of constitutional 
usage. Already Bracton, one of the oldest writers on English 
jurisprudence, gave full and clear expression to the limitation 
imposed upon the legislative power of the King. In Ei^gland, 

^ The precipitation of English law in a coherent form by Glanvill (1188) is 
connected by Professor Maitland with the revival of Roman jurisprudence, in 
Italy. Nor did the equitable jiyisdiction of the Chancellor, which developed 
after the middle of the fourteenth century, clash with this idea of unity. 
After a short period of rivalry with the courts of common law, equity came to 
be regarded merely as a supplement to the common law, based like it upon 
previous cases and upon fixed principles free from the influence of the Crown ; 
and in this way equity grew and progressed as a part of a consistent whole 
distinct from, yet not inconsistent with, the common law. The equality of the 
two, in practice of long standing, was formally sanctioned in 1873, when a 
concurrent administration of law and equity was introduced by the Judicature 
Act of that year (36 and 37 Yict. c. 66, sec. 3), which established a Supreme 
Court, with two branches or divisions— common law and chancery (cf. Hearn, 
op. cit. p. 303 sqq . ; Maitland, Justice and Police^ pp. 30-42). 
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he said, the maxim of Koman Law, “ Principis voluntas hahet 
legis vigorem,'’ does not hold good ; or rather it only holds good 
in a modified form. That is to say, a rash presumption of the 
King’s will is not^law. Law is only made wdien there is the 
intention to make it, and is '' that which has been _ rightly 
defined with the counsel of^ his magistrates, the King himself 
authorising it, and deliberation and discussion having been had 
upon it.” A king ''can do nothing on the earth except that 
which he may do^of right.” Or, as a later maxim has it: 
" Voluntas regis in curia lucet non in^camera.” ^ These then 
are the two indestructible principles of English constitutional 
life : the maintenance of a single system of justice based upon 
the common law, and its supremacy uver government. From 

^ Bracton, wiio died 1288 was one of Henry III. ’s justices (cf. Hearn, 
G-overn'inent of E'^gland^ pp. 4 sqq,, 19 ; Maitland and Pollock, History of English 
LaWy i. pp. 182, 511-526). The above quotation will be found in Twiss’s 
edition of Bracton, De Legihus Anglice^ vol. ii. p. 173 (lib. iii. c. ix.). A 
peculiar law of public administration appeajjrs in the oldest form of German 
State, the Prankish Monarchy, and finds expression in the dualism of the law 
of the kingly office (capitulary) and of the people’s law (lex). How far the 
influence of the later Roman Empire and its system of administration was here 
felt cannot now be followed oift (cf. Bi'unner, Deutsche Dechtsgeschichte, vol. ii. secs. 
59 and 60). But without doubt the dualism of tli e Jus Publicum d.ndiJusPTimt'ibm 
(a division of law into two completely different categories), which has marked for 
centuries the constitutional life of the States of Central Europe, was the fateful 
consequence of the “Reception” of Roman law. The conception of state and 
law, which expresses itself in the Roman Imperial constitution and entrusts 
the regulation of law and government to the free discretion of the monarch, 
has borne fruit in many German territories, and is responsible for that hoheit- 
Uche Charahter of government which allows the sovereign alone to decide the 
extent to which law shall affect administration. In England, on the other 
hand, the feudal nobles united with the people in successful opposition to all 
propos'^ls fo-? the introduction of Roman law. It was only by the roundabout 
route of the Canon Law, with which the equitable jurisdiction of the Chancellor 
was at first associated, that certain institutions and conceptions of the Jus 
Civile were introduced into the system of |]nglish law. But their number, 
as Professor Maitland has observed, and their importance have been much 
exaggerated. That great world of legal conceptions dominated by the idea of 
an emperor superior to all law, like the idea of the temporal supremacy of the 
Pope, was always violently resisted, and never took root in England. In his 
History of English Laiv (vol. i. p. xxxiv.) Maitland admirably shows that one 
of the principal problems to be solved by the English historian is, how the 
sudden flood of Roman law in the twelfth and thirteenth centuries ebbed away 
so completely and left so few traces. At the very moment when the renais- 
sance of Roman law was at its height, England saw the consolidation and 
organisation of its native laws undei^ Edward I. (cf. Gold win Smith, United 
Kingdomyi.]}. sqq.). 
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these two stems branches have shot out in all directions, and 
the English system of administration has grown and spread on 
quite peculiar lines. True, as was shown in the historical past, 
the two main principles of the English system did not for a 
long time come into full play. It required the political labours 
of many generations and the great upheaval of Puritanism 
before all their consequences were made manifest. On the 
other hand, it is equally certain that England never lost her 
conviction that common law is the basis @f the constitution. 
Neither the nation, no^; the judges, nor the lawyers have ever 
accepted, or even understood, the Code of Justinian with its 
logical distinction between public and private law ; and for 
that reason there has never grovm on English ground the idea 
that government is the special domain of the sovereign’s 
pleasure, and that questions of administration or of disputes 
between the State and the citizen should be"’ governed by 
different principles from those which are applied to private ” 
disputes between one citiz<ijn and another. Eather, with every 
advance of civilisation, and with every increase in the activities 
of the State, the internal administration of England has been 
built up as part of an entire whole — oT an undivided and in- 
divisible system of national law. Public authority, in all its 
functions, has remained subordinated and linked to law. The 
rule of governmental activity was, and has always remained, a 
principle of the common law; the executive authorities have 
always acted, not only as the creatures of the Crown, but also 
as the representatives of the local communities in their old 
historical divisions, in which alone from time immemorial the 
citizens had acted together and felt themselves to b^ members 
of a national State, to which also the King himself belonged, 
with whose laws even he must comply, though he held for 
many centuries a position of extraordinary power and elevation. 
This conception of the unity and sovereignty of law finds 
its clearest and completest expression in the history and pro- 
ceedings of the English Parliament. The sig- in 
nificance of the English Parliament from this expre^ssed in the 
point of view may be best indicated by saying 
that, in the course of four hundred years, it 
created a peculiar organisation^ which had for its purpose to 
subordinate the government, — -that is to say, the whole Internal 
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government of the State, including the central powers of the King 
in that relation, — permanently and completely to an Objective 
and inflexible law. As Dicey truly observes, the recognition 
of the sovereignty of Parli&ment is, from a legal point of view, 
the ''dominant characteristic” of the English constitution. 
This sovereignty finds its legal expression chiefly in the 
unlimited legislative authority of Parliament, which shows 
itself in two ways : first, in relation to the objects of legisla- 
tion ; second, subjectively, because England knows no other 
parallel authority competent to make laws.^ This legal 
sovereignty is, in the language of jurisprudence, merely a 
particular expression of the principle that the law should 
be indivisible and supreme. Once the King in Parliament had 
become the sole legislative organ, the sovereignty of Parlia- 
ment was henceforth implied by virtue of this very conception 
of a supreme and indivisible law. Moreover, at the same 
time, the relation of Parliament to the administration became 
clear ; for while administration, being the business of the State, 
is an exercise of public authority, that authority, as before 
remarked, was itself subject to the rule of law. Consequently 
the King in Parliamdht, being the one and only legislature, 
must necessarily exerc^e supreme authority over internal 
administration. In other words, since Parliament first began 
to exercise its regular functions, administration in England 
found its full expression in legislation, apart from 
admtofstrSi^L ^.bnormal uses of the King’s prerogative. Acts of 
Parliament became the ordinary form in which 
were framed not only all new laws in the continental sense of 
the word^ but also all those rules of administration which 
regulate the constructive and preventive activity of the State 
in relation to the common life of its subjects. Almost at the 
same time there was created, as we'^have seen, in the office of 
the Justice of the Peace a judicial organ for the purposes of 
carrying out locally the work of internal administration ; and 
thus, not only were the rules of administration themselves 
either rules of common law, or statutory laws passed by Parlia- 
ment; they were also, like other laws, carried into execution 
by a judicial authority. Thus the uniformity and the equality 
as well as the supremacy of law were illustrated in the 
^ Gf. Dicey, T/te Law of the Constitution, p. 37 
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administration of the country by Parliament and by the 
Justice^ of the Peace. 

, But there is much still wanting in our account of the 
relationship between Parliament aM the administration. So 
far our eyes have been fixed upon that kin& of administration 
which, by its very nature, admits of being regulated by general 
rules, enforced throughout the kingdom. These general rules 
of administration are laws in the ordinary- sense. But with 
the growth of the modern State, another and an equally 
important sort of public administration has arisen to deal 
with the peculiar needs of localities. On the Continent this 
sort of administration— local administration properly so called 
— first found expression in the powers assigned to certain 
public authorities, such as the landed estates in each prowince 
of the State, and the municipal or rural communities, to 
regulate for themselves certain specified departments of ad- 
ministration. So there sprang into activity many independent 
authorities in the towns aijd provinces of Germany and France 
— only, however, to be more or less completely deprived of their 
rights by the absolute and centralised Police States '' of the 
seventeenth and eighteenth cenl^uries. In England, however, 
the idea of a unified and sovereign^ law made it inevitable 
that the central authority, — that is to say, the Xing in 
Parliament, — should be the sole source, not only of the general 
rules of administration, but also of these particular, local, and 
individual rules. In this direction the strong system of 
centralisation which was set up by the Plantagenets un- 
questionably tended ; and the rise of Parliamentary institutions 
strengthened instead of weakening that tendency ; for it 
removed the worst feature of centralisation by transferring 
the central power from an absolute monarch, who knew 
nothing of local requireuients, to a Parliament 
composed of local representatives. Thus the ^govemment^ 
Xing in Council was displaced by the Xing in 
Parliament, and Parliament became the high court of adminis- 
tration, exercising its authority by issuing administrative 
regulations of a general or of a local character in the form of 
general and local statutes. In this way a formal Act of 
Parliament came to be the constitutional means of translating 
the will of the State into action; and the same solemnities 
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which attended the organisation of national government were 
also required to create local machinery for the satisfaction of 
local needs. Local government in the narrow sense was built 
np by a central Parliament, but it was by a Parliament itself 
composed of the representatives of local communities. Local 
legislation was centralised .in what was after all only the 
crown or summit of local institutions. After a time, 
Parliament became conscious that two different things were 
being done under Mie same form, and accordingly a distinction 
arose between general and special legi^ation — between public 
and private, or local, statutes. . It is true that under the first 
many acts of administration took statutory form, especially 
Pinance Acts conferring power to borrow or spend money; 
but the second class of local and private statutes was almost 
entirely administrative in character as well as being invariably 
restricted in its geographical operation. 

It cannot too constantly be borne in mind that the 
kingdom of England, in spite — or^-rather, in consequence — of 
its unbroken constitutional history has always enjoyed a 
centralised government. At a time when Germany and 
France were split up*^by feudalism, Anglo-Norman England 
was a unique example#* of political unity. Its towns were 
never formed into republics, nor its counties into feudal 
principalities. England has always been governed from the 
centre — first by the Norman kings, then by Parliament. And 
necessarily so ; for where a country is under the rule of one 
law, that law can only be made by a central authority. But, 
on the other hand, to the inward eye England never has been 
administered from the centre. Its internal government has 
always been a decentralised local government. The reason of 
this is, that since the Great Charter the English people have 
never been governed from above, but have always governed 
themselves after their own fashion, in accordance with social 
requirements and the distribution of social power. The 
carrying out of the law for national as well as for local 
purposes — in short, the whole work of internal administration 
- — was entrusted to the local communities in their historical 
divisions, whose representatives, in combination with the King 
and the landed aristocracy,^ formed the legislature and the 
supreme administrative authority. Thus an intense centralisa- 
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tion of the national will was combined with complete de- 
centralisation of the business of carrying it out.^ 

, For the better understanding of these results, which have 
been arrived at theoretically by ^deduction from the first 
principles of English laws and institutions’ we must trace the 
main historical features of parliamentary and judicial develop- 
ment.^ The English Parliament sprang from a fusion of two 
institutions — one the Great Council of nobles, the other special 
representative bodies originally intended only for purposes of 
taxation, and of a feudal character. The Magnum Concilium 
was an old institution deeply rooted in the common law, 
composed of temporal and spiritual lords owing their allegiance 
directly to the throne ^ it was an advisory body for the 
assistance of the King in the business of govern- 
rnent, and more particularly in the’ personal w^ork Parliament 
of giving judgments. In the primitive system Comtx 

of the first Norman kings, the giving of judgments, — that is to 
say, the settlement of disputes, — was a most important (perhaps 
the most important) function of the State. For there was 
then no such thing as legislation in the modern sense common 
law regulated the relations of nobles, ffeemen, and serfs in the 
various orders of social and industrial life. It was then from 
this Magnum Concilium, by a jDrocess of which the outlines at 
any rate can still be clearly traced, coinciding as it did with 
the severance of the kingly from the judicial office, that the 
standing courts of common law gradually grew up. But the 
same Magnum Concilium was also the predecessor of the House 
of Lords ; and it is from the Magmcm Concilium that the House 
of Lords draws those judicial functions which it has e^ajoyed 
uncontested down to the present day. Besides the Magnum 
Concilium, the King was surrounded by another permanent 
and narrower circle of advisers and helpers in the w^ork. of 

^ Tills cliaracteristic feature of Parliament as a combination of the territorial 
divisions of the nation into one independent whole ajipears in the oldest 
records. In the writs of Henry III. and Edward I. the country is called 
commimitas regni ; in the oldest work on the law of Parliament, the modus 
tenendi parliamentum,, Parliament is communitas parliamenti, cf. Hearn, 

op. cit. p. 499. 

^ On the rise of Parliament cf. Hearn, pp. 471-488, 509 ; and pp. 288-294 
on the origin of the Common Law Courts ; pp. 300-312 on the development of 
Asskesand Equity Jurisdiction ; pp. 27J-299 for the early history of the Privy 
Council. 
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government— the so-called Continual Council, better known by 
its later title, the Privy Council. From the very b^inning 
there was discernible in the activity of this last body, in 
accordance with the two great divisions of the King’s pre- 
rogatives, a judicial function as well as a legislative- 
administrative function. Of the latter function, which is 
embodied in the development of the Privy Council, enough 
has already been ’said in another context. As the judicial 
functions of the Privy Couneil developed, there were formed 
from its members the two great Crown pffices — the Exchequer 
or financial department and the Chancery. These two offices 
were early formed into independent Courts of Justice. In the 
second Court the Chancellor gave civil redress to those who 
sought his aid, ''for the love of God and in the way of 
charity.” The Chancellor’s redress was called 
eqXyf ^ Equity and was given in accordance with equitable 
rules and procedure. The growth of equity may 
be best illustrated by the analogous development of Koman 
edict law with its interdicts and equitable remedies by the 
side of 'the old Jus Civile^ with its legis acMones. In 
England, as in imperial Eome, forms and processes had 
hardened prematurely, an4 the customary law of the nation, 
in spite of its native elasticity, no longer sufficed to satisfy 
the needs of a progressive society. Accordingly, the simple 
and often primitive rules of law and forms of action of 
the Jus Civile in Eome and of the common law in England 
were supplemented, but not supplanted. Just as the Eoman 
prsetor promised his aid to those who were debarred by 
personal disqualification, or by the character of their grievances, 
from the remedies of the Jus Quiritium^ so in the reign of 
Edward I. the English Chancellor began to extend equitable 
aid to persons whose wrongs could not be righted under the 
common law. Thus the gaps and defects of the common law 
were filled up and mended by remedies in Chancery. The 
constitutional ground for this judicial activity of the Chancellor 
(the most learned in law of the King’s Councillors) lay in the 
authority of the King his master; for the King was conceived 
to be the protector of the needy and the fountain of justice 
and mercy — -a conception formulated by the Church, of which 
in early "times the Chancellor was usually a dignitary. At 
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first the Courts of Common Law combated this concurrent 
jurisdictk)n of the Chancellor; and Parliament more than 
once petitioned Edward III. and his successors to abolish the 
jurisdiction of the Courts of Chantoy and Exchequer. But 
ere long their usefulness and necessity had come to be 
recognised. Some excursions of the Chancellor were checked, 
and the competence of his courts was defined. Where the 
common law offered a remedy, equity must not intervene. 
But the value of equity had to he recognised. Henceforth it 
was a constituent and e_^qual, though distinct part of English 
law. When appeals from judgments in equity were transferred 
from the Privy Council to the House of Lords, all conflict of 
common law and equity -was ended, and the original theory 
that equity had come “ not to destroy but to fulfil ’’ was com- 
pletely realised by the practical fuSon of the two jurisdictions 
in 1873.^ 

The form in which resort was made to the Chancellor was 
by petition directed to the.Hing and his Council. After the 
reign of Edward L, when Parliament had established itself, and 
it was accepted as a constitutional principle that n"ew law 
could only be made by the King with the approval of 
Parliament, these petitions for an eqiiitable remedy began to 
be varied. Some were directed to the King and his Council, 
some to the Chancellor, some to the Lords, and finally they 
were often directed to the Commons and Parliament. Their 
subject-matter varied greatly. Of the petitions to Parliament 
Mr. Jenks observes : “ If we glance at the roll of the English 
Parliament we shall find that the great buU^ of the petitions 
which are presented during the first two hundred 
years of its existence are complaints of the breach 
of old customs or requests for the confirmation of 
new customs, which evil-disposed persons will not observe.” " 
Aid was sought from a great variety of grievances. As may 
easily be imagined at a time when public institutions and 
public offices were clumsily organised and but roughly differ- 
entiated, there was no proper control or supervision by the 
State of its subordinate officials, nor were the duties and 

^ See note, p. 327, and cf. Professor Maitland’s article on English Law, 
Encyclcp. Brit, vol. xxviii. .. 

Law and Politics, p. 63. 
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powers of those officials accurately defined. All appeals were 
directed to the King. But since the King in Councilrand the 
King in Parliament now embodied two clearly distinct groups 
of functions, and Parliament was coming more and more into 
the foreground, the Wmbers of petitions directed to Parliament 
increased enormously, and Parliament was soon obliged to 
create organs for . the purpose of defining its jurisdiction. 
Prom the time ofi Edward I. the Commons regularly appointed 
a Committee of Grievances, while the Lords appointed Eeceivers 
and Triers of Petitions. Masters in Chancery were usually 
appointed to assist the Committee ; but the Eeceivers and 
Triers were without exception members of the House of Lords. 
It was the duty of these bodies to examine the petitions as 
they, came in, and to classify them according to their subject- 
matter. Those which touched the prerogative of the King 
had to be answered coram rege by the monarch and his Privy 
Council ; others, which complained of a denial of justice at 
common law, fell to the Chancellor and formed the founda- 
tion of equity jurisdiction ; others, again, were left to Parlia- 
ment to deal with. The practice of the Triers gradually 
divided off those petitions which were decided upon by the 
Chancellor in accordange with his equitable rules (because 
these petitions had a purely judicial character) from those 
which seemed to be outside the province of judicial tribunals, 
or again, were so important as to require the consideration of 
Parliament.^ 

Thus the principle came to be established that, in cases 
where good reason was shown by special petition for a new 
rule <?f law modifying the common law, or where a legal case 
seemed to have an important bearing upon national interests, 
resort should be had, not to the Chancellor or to the King in 
Council, but only to the King inr Parliament. Accordingly 
Parliament was called upon in case of need to regulate not 
only questions affecting the interests of the whole community, 
but also matters of purely local and private interest which 
could not be settled satisfactorily under the old law. At first 

^ Of. Clifford, History of Primte Bill Legislation, voL i. pp. 270-288. It may 
easily be understood that the Commons viewed the progress and expansion of 
equity jurisdiction with mistrust ; an^J in the reign of Henry 11. they protested 
very vigorously against it, though in vain. 
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these petitions were usually sent up from the Commons to the 
Lords, had to decide and answer them in the name of 
the King ; and here we have the beginnings of 
Private Bill legislation. Its further develop- growth of 
ment may now be briefly summarised. * Per Private Bill 

, T . . legislation. 

long there was no sharp distinction between 
judge-made law and statute. The* King made law on case or 
petition in Council or in Parliament. At first the Commons 
only advised ; the Lords, — that, is, the J^agnum Concilmm 
Baronum, — alone possessed judicial functions — functions still 
retained by them as supreme Court of Appeal. For some 
time after it was firmly established that the King’s proclama- 
tions and statutes, and alj votes of public money, required the 
advice and consent of the Commons as well as of the Lords, ^ 
the latter still claimed the sole right to decide Private 
Petitions or Bills presented to the King in Parliament. But 
at last, in the time of Henry YL, when parliamentary legisla- 
tion was fixed in its modern form, and all Bills required the 
consent of both Houses before they became law, it became 
necessary that the right of answering and deciding •Private 
Petitions, or Private Bills, as^ they were called later on, 
should be shared by the Commons. This end was the more 
rapidly attained because the procedure by Bill had become the 
sole form of parliamentary activity; so that at one and the 
same time Parliament made itself the decisive factor throughout 
the whole field of legislation. From very early times, however, 
the majority of Private Petitions and Private Bills were only 
requests that acts of administration should or should not be 
approved ; and so it had come to pass that the administjative 
requirements of the communal bodies which managed local 
affairs were formulated and satisfied in the same constitutional 
form as the general needs. of the whole kingdom— that is to 
say, by an Act of Parliament. Thereby solemn and effectual 
expression was given to the principle that the King in 
Parliament is not only the sole legislator, but that he also 
wields most of the administrative power — at least in the 
province of internal administration; for henceforth local 

1 With the decline of royal power under the Lancastrians laws were 
expressed to be made not only with the advice and consent, but by the authority 
of Parliament. 
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government could only be carried on by, and in virtue of, the 
special statutory provisions passed and approved by tjie King 
in Parliament. Parliament then had become the supreme 
Court of Administration, w?th control over all local authorities 
in so far as it chose to entrust them with the execution of 
general and local statutes ; and in the exercise of these powers 
Parliament has ever since found one of its most important 
functions and English local government its main nerve. 

In the history of the rise of Private Bill legislation we 
have found clear proof that the internal administration of 
England has been from the outset nothing but a carrying out 
of the laws, and that every act of administration, whether 
public or private, general or local, has always been in form 
and substance a law. Let us now pass from the history to 
the modern system of Private Bill legislation. The distinction 
between Public and Private Bills has been defined as follows : — 

A Private Bill is a measure for the interest of some person, or class of 
persons, whether an individual, a corporation, or the inhabitants of a 
county, town, parish, or other locality, and originates on the petition of 
the person or persons interested. 

A Public Bill is introduced az a measure of public policy in which 
the whole community is interested, and originates on the motion of some 
member of the House in whinh the Bill is introduced. 

The object of a Private Bill is, in fact, to obtain a privilegium ^ — that 
is to say, an exception from the general law, or a provision for something 
which cannot be obtained by means of the general law, whether that 
general law is contained in a statute or is common law.^ 

Although Private Bill legislation grew up entirely within 
the framework of Parliament and of parliamentary rules, there 
^ are many peculiarities in the procedure relating 

p^ocetoe!^ to Private Bills, as will appear from a survey of 
the present arrangements for their discussion and 
approval. In the first place, the" Standing Orders of both 
Houses provide that certain notices shall be given, and that 
the Bills shall be deposited before a certain date, in order that 
all persons may have notice if their private interests are 
affected. Private Bills are still introduced to Parliament by 

^ For the origin and early history of Private Bills, Sir C. P. Ilbert refers to 
the evidence given by Sir Francis Palgrave before the Select Committee on 
Public Petitions in 1832 (^.(7. 1833, vol. xii.. P.,17’1). 

^ SlrC. P. Ilbert, Legislative Methods aTid Forms, p. 28. 
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a petition, which is inserted in the preamble to the draft Bill. 
This form is a survival of the time when parliamentary action 
always resolved itself into petitions to the King. But in the 
course of centuries the practice of*naming the sovereign was 
dropped, and the petitions are now addressed simply to Parlia- 
ment. ’ The proceedings on Private Bills in both Houses of 
Parliament resemble in general outline proceedings on Public 
Bills, requiring as they do three readings, a* committee stage 
in both Houses, the consent of the King, jand proclamation ; 
but the resemblance is almost entirely external There are 
two principal differences between Private and Public Bill 
procedure in Parliament. First, whereas a Committee of the 
whole House of Commons usually considers proposals for general 
legislation and finance, Private Bills are always considered by 
Select Committees. Second, in proceedings on Private Bills, 
the committee stage is almost invariably decisive. -The different 
'' readings ” of Private Bills have been for a long time almost 
always formal, by the unwritten practice of Parliament — that 
is to say, for a long time it has not been usual for the House, 
as a whole, to discuss Private Bills unless they are to be *thrown 
out altogether.^ If, then, a Private Bill is challenged in the 
House, it is challenged not to obtain an amendment, but with 
a view to prevent it from passing. Constitutionally, however, 
every member of the Commons and Lords is still entitled, at 
a certain stage — that is to say, when the Private Bill is brought 
up nominally for discussion by the whole House (usually at 
the beginning of a sitting) — to speak and move a resolution; 
but for a century such occurrences have been very rare indeed. 
It is quite unusual for the decision of a Select Committee to 
be questioned and reviewed by either House. So that the 
administrative activity of Parliament, so far as it is embodied 
in Private Bill legislation, .is practically in the hands of the 
Select Committees. This difference in procedure has been 
brought about first of all because Parliament as a whole could 
not possibly deal with the mass of Private Bill legislation 
which now calls for its attention. If the work were not 

^ Sometimes, however, after a Private Bill has been read a second time, an 
instruction to the Select Committee to which the Bill is referred is passed by 
the whole House. This has the effect of jjompelling the Select Committee to 
see that the Bill as it leaves them gives effect to the instruction. 
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delegated to committees but were imposed on Parliament itself, 
the proper political and legislative work of Parliament would 
be paralysed. Another reason for the adoption of this form 
of procedure is to be found in the subject-matter of Private 
Bills, which has usually no political colour, but requires for 
its understanding administrative knowledge, local infortnation, 
and technical advice. Such* a task is obviously quite unsuited 
to an assembly of- several hundred members. Lastly, the work 
of Private Bill legislation is iji reality largely judicial. Every 
citizen, it should be remembered, as well as every incorporated 
body, is theoretically free to petition Parliament ; and since all 
Private Bills are introduced in the form of petitions, anybody 
with a locus standi may also, by petition, oppose any Private 
Bill laid before Parliament. The decision of Parliament on a 
Private Bill, therefore, may be, and often is, a judgment or 
award between two or more parties. To perform such a 
function a large political body, representing the nation as a 
whole, is plainly unsuited. It was necessary then to find a 
more convenient form under which the Legislature might exer- 
cise this peculiar function. The procedure of Private Bill 
legislation was designed for this purpose, and may therefore 
be described as the administrative procedure of Parliament.^ 
The Private Bill legislation of Parliament necessarily 

^ Until the year 1815 neither the Commons nor the Lords had any fixed 
procedure for Private Bills. In that year the House of Commons established the 
Private Bill Office, a department to which all Private Bills, and communications 
relating to Private Bills, must be sent. From the Office the Bills went before 
Committees which decided in each case whether they should be laid before the 
House, But the Committee had to do only with the form, not with the merits, 
of the Sill. If the Bill complied in form with the regulations of the House, it 
came before the House to be examined on its merits by way of a proposal that 
it should be referred to a Select Committee. But it was not until the middle of 
the nineteenth century that the House passed a rule that these Committees should 
be of a non-party character. At the same time the procedure was shortened 
and expedited. Formerly both Houses of Parliament were accustomed to hear 
parties at the Bar of the House, usually before the Bill went into Committee, 
but sometimes on the second or third reading. This happened for the last 
time in 1824 ; since then the hearing of counsel and witnesses, and the exami- 
nation of the Bill in detail, have been left to two Select Committees. Counsel 
and agents were also sometimes heard at the Bar of both Houses of Parliament 
in connection with Public Bills involving local and private interests, as in the 
case of the Municipal Corporations Act of 1835, but since the^niiddle of the nine- 
teenth century this practice also has^een dropped (of. Giifibrd, op. cit. vol. iu 
pp. 816-S60). E . 
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interferes with existing rights, and • very frequently with 
existing^ law. Little wonder, then, that Parliament dare not 
<ielegate this function to any other body. The committees 
have to reject or assent to all manner of ^ocal Bills promoted 
by locg-l authorities and private companies of all kinds for the 
purpose of getting powers which could not be exercised under 
a General Act of Parliament. This is what makes Private 
Bill legislation, with its constant adjustability to the concrete 
needs of local government, the Constitutional pivot as well as 
the most characteristic* feature of English internal administra- 
tion. Before discussing more closely ihe substance of all this 
administrative work which Parliament promotes under the 
forms of legislation, another glance may be cast at the rules of 
procedure.^ These are laid down in the Standing Orders of 
both Houses of Parliament, which contain all the regulations 
to be observed by any person, corporation, or focal authority 
desiring to introduce a Private Bill, under pain of that Bill 
being thrown out on the very threshold of its career. To 
enter into the details of a procedure which it has taken 
several centuries to elaborate i^ impossible here. It* will be 
enough to describe its principal features. The burden of 
Private Bill legislation is borne, as •we have seen, by Select 
Committees of the two Houses. The House of Commons 
constitutes three large and carefully selected committees at the 
beginning of every session for the regulation of Private Bill 
business: (1) The Select Committee on Standing Orders, whose 
duty.it is to advise whether Standing Orders may be dispensed 
with in cases where the examiner of petitions reports that the 
Standing Orders have not been complied with. » (^) The 
Committee of Selection, which has to choose the committees for 
the consideration of Private Bills. (3) The General Committee 
on railways and canals, which has to consider all Bills dealing 
with railways and canals. First, then, it is necessary to con- 
stitute as many Private Bill Committees as the business of 

^ On tlie present procedure in connection with Private Bills, cf. Clifford's 
exhaustive description, op. cit. vol. ii. pp. 752-900. For a more recent work cf. 
Wheeler’s Practice of Private BillSj London (1900) ; cf. also Franqueville, Le 
Gouvernement et le Parlement Britanniques, vol. iii. pp. 119-203. Further Stand- 
ing Orders of the House of Commons, Part II. ; and Standing Orders of the House 
of Lords, relating to the bringing in anS proceedings on Private Bilk. A new 
edition of each is printed every session in July or August. 
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the year requires.^ Private Bill Committee of the House of 
Commons generally consists of four members — two firom each 
side of the House. The four are chosen by the Standing 
Committee of Selection, an'^important body, already referred to. 
One of the four is nominated chairman with a casting vote. 
Every member is required tp make a declaration that he has 
no pecuniary interest in the subject-matter of any Bill upon 
which he sits. A Private Bill Committee of the Lords consists 
of five members. 

The aid of a parliamentary agenf^ is required for the 
promotion of a Bill ; he is responsible for conducting the Bill 
through its various stages, and briefs the Parliamentary Counsel 
who look after its conduct in committee. The first thing to 
be done by the promoters of a Private Bill is to prove that 
the Bill does not violate^ the Standing Orders. The Bill goes 
before an ExSminer, who reports whether the Standing Orders 
have been complied with. Bills are classified as opposed or 
unopposed by the Committee of Selection according to whether 
a petition has or has not been deposited against it within 
ten day's of the first reading of the Bill. At this stage 
a distinction is made '^between opposed and unopposed Bills. 
If a Bill is unopposed it goes to the Chairman of the 
Committee of Ways and Means, is introduced by two private 
members, and goes unopposed through the various stages of a 
Public Bill until in due course it becomes law. But an 
opposed Private Bill, after passing a formal First and Second 
Beading in either the House of Commons or the House of 
Lords, goes before a committee of four commoners or five 
lords.'^ A Private Bill Committee of the Commons may not 
proceed if more than one of its members is absent, except 
by special leave of the House. In a Lords Committee three 
form a quorum. “Before this tribunal of four the applicants 
and the opponents are heard, witnesses are called, counsel 
are engaged, and the investigation proceeds with something 

^ This can he foreseen, as all Private Bills have to be deposited by December. 
Parliament usually meets in February. 

2 Still a perfectly open profession, and not confined to barristers and 
solicitors. Clifford describes the business of a parliamentary agent as i^the 
work of soliciting Private Bills in Parliament. ” The profession requires much 
tact and an accurate knowledge of th^' practice of Parliament and of the rules 
of parliamentary drafting. 
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approaching the strictness of a court pf law.” ^ As a rule a 
Bill goes separately before a committee of each House. It 
piatters little whether it “originates” in the Lords or the 
Commons, and an opposition which has failed in one House 
may, and quite often, is successful in the "other. For special 
reasons, however, the proceedings may be amalgamated, and a 
hearing before a joint-committee of the two Houses sub- 
stituted for the ordinary system. In such- cases — usually of 
Private Bills involving national interests — “the joint-committee 
is selected with extreme care, so that its decision, though 
practically final, is as authoritative as^ the repeated decision of 
the two committees.” ^ 

In the case of an opposed Bill the real fight begins, so far 
as the House of Commons is concerned, before the Coi^rt of 
Referees,^ which consists of the Chairman of Ways and Means, 
and not less than three other persons appointed by the Speaker. 
The Referees may form more than one court, but a court 
cannot be formed of les^ than three. The business of the 
Court of Referees is to decide what parties may and what 
may not appear to support or oppose the Bill before the 
Committee. In technical language,* they have to decide 
questions of locus standi. The general principle of locus 
standi is that petitioners against a Bill shall not be heard 
merely for the purpose of getting some advantage conferred 
on them by the Bill, but only for the purposes of preventing 
some injury which would be inflicted on them if the Bill 
were to pass.^ Only one counsel is allowed to address the 
Court on a petition against a Bill. After all the arguments 

^ The Working Constitution of the United Kingdom^ by Leonard (k>urtney, 
London, 1901, p. 180. There are, as we have observed, exceptions to the 
formal character of the procedure in the House itself. Mr. Courtney says they 
are “as a rule ” read a second time without opposition, adding, “ Occasionally, 
however, the principle of a Bill is discussed by the House itself on the second 
reading, the discussion being justified on the ground either of the novelty or 
of the magnitude of the proposals contained in the Bill.’* 

® Courtney, op. cit. p, 181. 

The Court of Referees was established in 1864. In the Lords each Select 
Committee decides questions of locus standi for itself when the Bill comes 
before it. 

^ A test of injury is : Would the thing contemplated in the clause, if done 
without the protection of an Act, entitle the petitioner to compensation or to 
an injunction ? A locus staTidi, howei;er, may be justified on other grounds, 
e.g. proximity. * 
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for the petitioners ha'y:e been heard, counsel for the promoters 
of the Bill reply. There is no appeal against the decision of 
the Court ; but the subject may be brought up in the House 
of Commons, and the Coifirt may be instructed to rehear a 
petition for a locus standi} 

When all questions of locus standi in connection with a 
Bill have been decided by the Court of Referees (or in the 
Lords by the Select Committee itself), the Bill is con- 
sidered by the Committee ; and here, again, as has been said, 
the proceedings resemble those of a court of law. Parties 
must appear by counsel. These must be barristers, and they 
are usually, but not necessarily, members of the Parliamentary 
Bar. Witnesses and experts may be; called and examined on 
oath on behalf of the promoters and opponents. Maps and 
plans, which have been deposited, are usually hung along the 
walls of the ’committee room, and are constantly referred to. 
A Committee has all the rights and powers of an ordinary 
court of law as regards the calling of witnesses, the production 
of documents, and so on. The proceedings are public, but 
the Committee deliberates in j)rivate. The preamble is first 
considered, and upon this the main principle of the Bill is 
at issue. If the" Committee decides that the preamble is not 
proved, the Bill is lost and does not come up for a Third 
Reading, for the House of Commons never reverses an 
unfavourable decision.^ If, however, the Committee holds that 
the preamble is proved, the second step, called Procedure at 
the Bar, follows. The Bill is taken clause by clause, each 
clause, after the case for and against it has been heard, being 
either ^passed (with or without amendments) or rejected. The 
rules of evidence and proof are very lax, and the decision of 
Committees is guided not so much by legal cases as by the 
precedents of former Committees, which as a rule are cited 
orally. The members of Committees are usually business men 
without legal training.^ When the Bill has been passed by 

^ Cf. for examples Wheeler, o;?. cit. pp. 49, 60 ; and the Lockearhead 
Railway Case — 22nd and 24th July 1897. 

^ The Bill might, however, be recommitted with or without a special in- 
struction. 

® If a Member of Parliament is a practising barrister, he is exempted by 
parliamentary custom from the necessity of serving on the Committees. He 
is also, of course, prohibited from practice at the Parliamentary Bar. 
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the Gommittee of the House in whicl^ it originates, it goes 
before a** Committee of the other House, which again has a 
perfectly free hand to amend or reject. If one committee, 
say of the Lords, makes amendmeilts, the Bill is sent back to 
the other committee (of the Commons) ; and this goes on as 
in the case of Public Bills until a compromise is arrived at. 
If disagreement continues, the Bill drops. A Bill which has 
passed both Committees goes through the remaining stages of 
a Public Bill in both Houses asnd receives the royal assent, 
which, however, is woijded differently. Instead of Le Eoi le 
mult, the King’s assent to a Private Bill is given in the 
words : Soil faict comme il est desire. 

This system is very costly and rather clumsy, but it 
ensures a thorough examination of every Bill ; and it is»most 
important that public and private interests should be safe- 
guarded. The line between Public and Priv*ate Bills has 
never been clearly drawn. If a Public Bill ajBTects private 
interests in such a manner that if it were a Private Bill, the 
Standing Orders would require notices to be given, it is called 
a Hybrid Bill ; and the practice^ is to refer it to the eiaminers 
of Standing Orders like a Private !Bill, and to make it 
proceed in nearly the same way as ifiiit were" a Private Bill.”^ 
Generally speaking. Bills restricted in their operation to 
particular localities are private. But this rule is not in- 
variable. Thus, Sunday Closing Bills for Wales and Cornwall 
were held to have been rightly introduced as Public Bills. 
And London measures are more often Public than Private 
owing to the vast population and national importance of the 
Metropolis.^ Some Private Bills, such as the l^an^hester 
Education Bill of 1859, the Liverpool Licensing Bill of 1865, 
and the Keble College Bill 1888, have been thrown out by 
a resolution of the House of Commons on the ground that 
they ought to have been introduced as public measures. So 
that the question as to whether a Bill shall be public or 
private depends upon the question of policy, as well as upon 
the question whether it is restricted in its application to 

^ Ilbert, Legislative Methods aiid Forms, p. 29. 

^ Yet two of the most important Metropolitan Acts, — Michael Angelo Taylor’s 
Act (60 Geo. III. c. ixxv.) and the London Building Act 1894, 57 and 58 Viet, 
c. ccxiii., — were both Private Acts (cf. Hbert, Legislative Methods a%d Forms, 
p.30). 
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persons or localities. The danger that privileges granted by 
Private Acts may be contrary to public policy^ is<^probably 
now sufficiently guarded against. 

*5 

The officers of the^ House and the different Government departments 
watch Private Bills from the point of view of the public interest, and call 
the attention of the Select Conimittee to matters affecting that interest. 
The House of Commons also appoints annually ^ a Special Committee on 
Police and Sanitary .Eegulation Bills, for the purpose of guarding against 
the insertion of enactments inconsistent with the general law.^ 

O O 

An excessive and over-zealous si^pervision of this kind 
might hamper those local experiments which have so often 
pointed the way for general legislation. 

The chief objection to the present system of procedure in 
Private Bill legislation is of course its inordinate cost. This 
consideration alone ovepweighs the advantages of a separate 
and independent investigation of each Bill by two tribunals. 
That the dual system has lasted so long is not surprising 
when it is considered how many persons are interested in the 
fat and repeated fees of a protracted procedure. Of the 
expendiuure by local authorities in promoting or opposing 
local Bills, the bulk is incurred by the councils of municipal 
boroughs which," in the seven years ending 1898, spent 
£434,000 in promoting, and £121,000 in opposing. Private 
Bills. The corresponding sums spent in the same period by 
the London County Council were £66,000 and £28,000, and 
by all other County Councils (which are allowed to oppose but 
not to promote) only about £63,000. Meanwhile, Urban 
District Councils spent £128,000 and £80,000. In addition, 
these 4ffir^e classes of local authorities — Borough, County, and 
Urban District Councils — spent £141,000 in promoting, and 
£33,000 in opposing, Provisional Orders.^ 

^ It is a rule of law that when a private statute clashes with a public 
statute the private one prevails. 

2 But during the last two years this Committee has not been appointed (1902). 

® Ilbert, op. cit. p. 29. 

See Pari. Pet'urn 344 of 6th August 1900 on Private Bill legislation 
expenses. On the costs of procedure before Parliamentary Committees, see 
Clifford, op. cit. vol. ii, pp. 716-751. For the existing scale of charges, see 
Standing Orders of the House of Commons^ p. Ill, and Standing Orders of the 
House ofLordSi p. 81. An example may be given of the immense sums which 
are sometimes expended. The Derwent Valley Water Board (a large joint 
authority representing the towns* of Derby, Nottingham, Leicester, and 
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We turn now to the contents or suj 3 ject-niatter of Private 
Bills. The oldest work done in Parliament in the province 
©f Private Bill legislation consisted, as we have seen, largely 
of legal decisions arising out of a '1‘ivalry between Parliament 
and the Lord Chancellor. Almost all of them were, to use 
a much later term, personal and, not local Acts, and many 
were criminal, like the so-called '' Acts of Attainder.” These 
were outlawries, or degradations of traitoTs and of other 
offenders against the State introduced by means subject- 
of Bills to the judgment of Parliament. Bills matter of local 
of Attainder often involved confiscatipn of pro- ^ 
perty as well as outlawry or death. There were also the corre- 
sponding Bills of Parden and Eestitution.” ^ A long series 
— 136 in all — of these Private Acts of Eestitution stre.tches 
from the reign of Henry VIII. to*thaJ} of Victoria, and serves, 
as Clifford says, to remind us of many sombrS passages in 
English history. In this class of personal Acts the judicial 
element, which runs through most of the older Private Bill 
legislation, is particularly prominent. They are now quite 
obsolete, though it would still be perfectly lawful to® proceed 
against a person guilty of High Treason* by a Bill of Attainder. 
But for long after the end of the* thirteenth century, all 


Sheffield), according to figures published in the newspapers of September 1900, 
had paid in all for its new W^ater Act a sum amounting to about £110,000. 
Of this gigantic sum more than half (some sixty or seventy thousand pounds) 
w'ent to rewai’d the professional services of solicitors, barristers, and technical 
experts, — so at least the Chairman of the Leicester Water Works Committee 
announced in public. In the light of such figures, the sums paid to Parliament 
in the way of court fees shrink into Insignificance. In the year 1882, 349 
Private Bills yielded £49,795 to the House of Commons, and £^,87^ to the 
House of Lords. It should not be forgotten that Private Bills, whether 
promoted by companies or public authorities, are generally concerned with 
important undertakings and large financial operations. Consequently, the 
legal and parliamentary costs only form a very small percentage of the total 
expenditure involved — a percentage less, in fact, than that which proceedings 
in the law courts bear to the sums at issue. From the parliamentary return 
(344 of 1900) referred to at the head of this note it would seem that some 
municipal councils have been rather lavish in incurring parliamentary expendi- 
ttire. Thus, in the course of the seven years 1892-98, one borough alone 
promoted or opposed forty-six Bills. Another borough promoted or opposed 
forty-three Bills in five years at a cost of £20,000 — a sum greater than the 
produce of a fivepenny rate. But these are, of course, exceptional cases. 

^ Acts reversing Attainders were passed in 1824 and 1826. Clifford, vol. i. 
p. 3 (note), cf. p. 355 Sijq. 
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manner of changes in the status of the king's subjects — 
dissolution of marriage, legitimisation of children, Naturalisa- 
tion of foreigners, and so on — were frequently made by 
Private Act of Parliamerit. These functions also are now 
rapidly becoming obsolete. Private Acts were also concerned 
in early times with the law of property, to permit the sale of 
fidd commissd and of property in mortmain. By the side 
of these Private Acts of criminal and civil jurisdiction there 
was also in the same early times another kind of Private Act 
which was really an Act of government, and is to be regarded 
as the typically English form of central administration. 
The earliest instance appears to be an Act of the time of 
Edward I., regulating the jurisdiction of the Constable of 
Dover. Many local Acts were passed in the fourteenth and 
fifteenth centuries for . improving roads, regulating fishery, 
and for the el'ection of dykes and sewers in different parts of 
the country. With the sixteenth century this branch of 
private legislation began to take its modern form of a parlia- 
mentary control over local government. The first Act for 
providiiig London with a supply of water was ]passed in 1543. 
In the next two hundred years hundreds of local Acts were 
passed to regulate the ^enclosure of common lands, to pave 
streets, to create harbours, build quays, and for many other 
public purposes. After the middle of the eighteenth century 
local Acts have made up the great bulk of Private Bill 
legislation. Canals first and railways afterwards gave rise 
to a great number of projects, which could only be carried 
out by the promotion of Bills in Parliament. In the latter 
case ^he.. unenlightened opposition of landlords and of 
other interests was so strong, and was carried to such 
lengths,^ that new rules of procedure in Parliament were 
rapidly developed. The vast growth of transit under 
modern conditions, and the uprise of many large towns 
with new industrial needs and social demands, enlarged 

^ Cf. Cobden’s “England, Ireland, and America,” written in 1835 in 
Gobden’s Political Writings (1868 edition), vol. i. pp. 118-121. In tbis (bis 
first work) Cobden mentions that several railway schemes bad been abandoned 
owing to the expensive opposition threatened in Parliament. “The London 
and Birmingham Company, after spending upwards of forty thousand pounds, 
. . . was„ unsuccessful in the House bf Lords.” He gives "some interesting 
quotations from the questions asked and the evidence received by committees. 
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more and more the volume of Private Bill legislation. For 
a long t^me these Bills — at least so fir as profitable under- 
takings were concerned — were private in the further sense 
that- they were but rarely pro$aoted by public bodies. 
Until quite late in the nineteenth century the Private Bills 
required for concessions of monopoly rights to supply gas- 
works, water undertakings, tramways,^ as well for power to 
make railways, and the Like, were generally promoted by 
private companies •and not by representatives of the public. 
But even so, an increase in municipal activity was un- 
avoidable. Tramways* and other local monopolies were 
granted upon terms which usually involved a certain 
amount of control, and^ gradually, in the case of certain 
undertakings, — more particularly water- works and gasworks, — 
where profit seemed to be less important to the com- 
munity than quality, quantity, and cheapne^, it became 
more and more common for the municipal council itself 
to promote (or to acquire) the undertaking. Meanwhile, 
as the burdens laid upon Parliament by the growing needs 
of industry and citizenship became heavier, the pipcess of 
lightening those burdens had l^een begun by general Acts 
giving the powers most ordinarily required, and by such 
devices as the Clauses Acts.^ But the development of this 
general legislation has been sketched in previous pages, and 
need not be repeated here. Suflice it that by a long process 
of evolution, which has only been surveyed briefly, local 
legislation came to be the form under which Parliament takes 
its direct share in the work of internal administration. To^ 
enter into the subject-matter of Private Bill legislation from 
a historical point of view would be to expound nfbst of the 
different modes in which Parliament, during the last few 
hundred years, has conducted its home policy, and has sought 
to solve, with reference to local requirements, all the different 
administrative problems of organised life and industry. All 

^ The first local authority which got power to own and wgrk its own 
tramways was the Corporation of Huddersfield, by the Huddersfield Improve- 
ment Act 1880, and the Huddersfield Corporation Act 1882. 

^ Cf. for a recent example the Electric Lighting (Clauses) Act 1899 (62 and 
63 Viet. c. 19), which gives the model clauses for adoption in Electric Lighting 
Orders. For drafting Private Bills, the^model Bills and Clauses prepared by 
the Chairman of Committees from time to time have to be consulted. " 
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that can be attemptec^ here is to give a brief summary of the 
commonest objects of legislation.^ 

By the rules of the House of Commons, Private Bills are 
divided into two classes, the first covering the older domain of 
local legislation in the strict sense, though in the 
^rivatTsiiis^^ second class there are now also to be foxmd many 
undertakings which have been overtaken by the 
advancing tide of municipal socialism.'’ But formerly private 
persons and private, companies alone would: promote Bills for 
the purposes belonging to the second class. The first class re- 
lates to the following, among other subjects ; — Burial-grounds ; 
charters and corporations ; the regulation and incorporation 
of companies; county rate; county^ haUs and court-houses; 
the building and enlargement of churches and chapels ; the 
paving, lighting, . drainage, and cleansing of towns ; inclosing 
and draining rlands ; poor rate and poor maintenance ; gaols ; 
Crown and Church property ; ferries ; fisheries ; the erection of 
gasworks ; letters-patent ; police ; the erection, improvement, 
and regulation of markets, and of poor law establishments ; 
the creation of Stipendiary Magistracies and other paid (public) 
offices. Then there is the ^second class of Private Bills, 
relating mainly to the making, maintaining, extending, vary- 
ing, or enlarging of public works, such as aqueducts, canals, 
ferries, embankments, bridges, navigation, water-works, tram- 
ways, railways, and so forth. The growth of municipal activity 
has not only invaded but greatly enlarged the province pre- 
viously occupied by private enterprise, and has multiplied, to 
an extraordinary degree, the purposes for which Bills are, and 
may be, promoted by local authorities. Provisions for pur- 
chasing and laying out parks and pleasure grounds, for the 
municipalisation of various private works and institutions, for 
the enlargement of police powers, for the amalgamation or 
division of local areas, and, above all, for large financial trans- 
actions such as the creation and conversion of debts, and the 
purchase and sale of property;^ or again large schemes for the 

^ On Bills of Attainder, of Pardon, and Restitution, etc., cf. Clifford, op, cit. 
vol. i. pp. 342-462 ; for the paragraphs which follow, see Standing Orders of the 
Mouse of Commons, Part II. (i.) p. 33 (1900). 

2 In many local Acts power is taken to acquire land compulsorily ; but Parlia- 
ment does not allow any material departure to be made from the general provisions 
of the Lands Clauses Acts (cf. Ilbert, Legislatim Methods and Forms, p. 317). 
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improvement of towns, the destruction insanitary areas, and 
the erectij^n of better dwellings for the poot, — all these are within 
the scope of local legislation. In England that enlargement 
in the powers and duties of government which is so character- 
istic a mark of modern society must needs express itself in 
the form of an enlargement of the competence of local 
authorities ; and thus, by the instrument of local legislation. 
Parliament has become the supreme authority throughout 
the whole sphere '•of local government, -^supreme because 
against its decisions, embodied as we have seen in general and 
local Acts, there is no Appeal. The duty of the Courts is, not 
to review a statute but only to interpret it. 

The work of the Select Committees of both Houses goes 
on for more than half of each year, and provides lucrative 
work for parliamentary solicitors* and for members of the 
parliamentary Bar; and this committee work is the centre 
round which the English system of local government revolves. 
Parliament, and not a permanent department, is the creative 
force of English internal administration. On the Continent 
ministerial departments, with their local officers agd sub- 
ordinate provincial officers, are c?ompetent to make provisions 
and rules to satisfy the needs and regulate the conflicting 
interests of local communities, and for these purposes they 
have an absolute, or but slightly limited discretion. In 
England the element of administrative discretion, which must 
enter in some degree into every system, has been cut down to 
a minimum by the fusion of legislative and judicial and ad- 
ministrative functions in the Private Bill legislation of 
Parliament. 

The direct control over local administration whiSh Parlia- 
ment exercises, by means partly of local and partly of general 
Acts, forms, as we have seen, one of the principal elements 
in the history of English law, and solves the problem of a 
sovereign control over local government in the one Leo-isiative 
mode consonant with the spirit of the English Control of Local 
constitution. It was all-important that the new 
central departments, made necessary by the new problems of 
local administration and by the newly constituted organs of 
local government, should be subsidiary and subordinate to 
Parliament. If the continentaPplan of independent govern- 
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ment departments had been adopted, a fundamental principle 
of the English constfcution would have been extinguished. 
NTay more — there would have been perpetrated a political 
absurdity; for at the samCctime that the Local Government 
Board and other de:partments of the central government were 
being erected and developed, the popular basis of Parliament 
and of the local administrative authority was being extended. 
So that the transition to a centralised system of administration, 
which, according to the report spread by ^continental critics, 
has taken place in England during the last seventy years is 
not only an effort, but a manifestly absErd effort, of the imagi- 
nation. Such a constitutional monstrosity in a country justly 
famous for the continuous growth of its institutions would 
have^been incomprehensible. 

England, it is true, has* its central authority with a de- 
cisive power to direct the movements of local government ; but 
that authority is the High Court of Parliament itself, and not 
the ministry, which depends on Parliament, or the depart- 
ments, which depend on ministers. The growth of Parlia- 
ment, ujitil it came to wield the sovereign power, is seen, 
however, not only in its legislative omnipotence ; not only in 
the^ control it exercises over local administration 

TdSSratioB^ thirdly and 

lastly, in the complete subordination of govern- 
ment to Parliament. Up to the point at which this sub- 
ordination was made complete, the Executive might still seem 
to be in some real sense the servants of the Crown ; and the 
power of the Executive might still appear to be the sum of the 
powers of the royal prerogative, exercised by officers appointed 
by and responsible to the King. In relation to many of these 
officers the Crown might still seem to possess a legal super- 
intendence over local government, for the appointment of the 
Justices of the Peace and Sheriffs as well as the granting of 
municipal charters all remained with the King. The sove- 
reignty of Parliament, which means the subordination of 
governmelat to the will of Parliament, has, as we know, found 
expression in the rise and perfection of the Cabinet, by means 
of which, without any formal change, the functions of the 
Crown were converted into functions of Parliament. In this 
way Parliament, already poss'essing, as we have seen, a direct 
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legislative control over local administratiion, obtained a second 
and mor^ indirect form of control — th^ form known on the 
Continent as “ political ’’ control over administration. The ex- 
pression is of necessity foreign and litrange to English thought, 
for it sets out from an assumption which Vas never true in 
England — namely, that administration ” is a water - tight 
compartment of the State, disconnected from and superior to 
popular self-government, over whose representative institutions 
it exercises an administrative conjiroL Such a conception has 
been shown to be impossible, for this '' political control '' is 
necessarily exercised in •accordance with the political relations 
established between the central government and Parliament, 
— in accordance, that is to say, with the practice of Cabinet 
government. Now the Cabinet, it must never be forgotten, is 
a committee of Parliament appointed to carry on the whole 
work of government. In spite of the* Privy Council, in spite 
of Orders in Council, of Eoyal Warrants and ceremonial 
observances, in spite of the Norman Le Eoi le veut,’’ Ministers 
are no longer advisers of the Crown but delegates of Parliament, 
whose authority only lasts so long as they retain the confidence 
or at least the support of a majority of the House of Commons. 

English government to-day is carried on by a standing 
executive committee, responsible to Parliament for all that it 
says and does, and liable at any moment to be displaced if it 
offends the sovereign body. The Ministry indeed leads Parlia- 
ment, but only so long and in such directions as Parliament is 
willing to be led. In most cases the relations of Parliament 
to Government are closely analogous to those cabinet 
which exist between a Borough Council and its an executive 
Standing Committees; and in both cases the 
greater the confidence reposed the greater the practical powers' 
of the Committee, and the greater the freedom with which 
those powers may be exercised. The history of the process 
by which the King’s Executive was converted into the Execu- 
tive of a Ministry dependent on Parliament cannot be traced 
here. But from a theoretical point of view it may be summarised 
adequately as the history of the creation and acceptance of 
three principles or conventions. First, that a Cabinet is a 
unit ; that Cabinet ministers stand or fall together. All are 
jointly responsible for every important act of Government — 

VOL. II 2 a 
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though a special responsibility attaches of course to the 
Minister within whose? departmental province a particular act 
falls. The second convention is that the Cabinet must be 
composed of Members of Parliament. The third convention 
is that the Cabinet^ shall be made not by the King but by the 
Prime Minister. The King still sends for the Prime Minister, 
and that is almost the sole relic of monarchical power. The 
only real monarch known to parliamentary government is the 
Prime Minister, the maker a^iid president of the Cabinet. 

Long before the Eevolution the English Parliament had 
become familiar with the Standing Committee as a means of 
enforcing a control over government and administration. 
Already in the sixteenth century cpmmittees of Parliament 
had begun to control branches of public administration ; thus 
the Commons Journals speak of the formation of a Committee 
on Ecclesiastical Affairs In 1571, and in the later Parliaments 
of Queen Elizabeth a Standing Committee was regularly 
entrusted with inquiries into the validity of elections. With 
the accession of James I. Standing Committees multiply. 
There is, for example, the Committee of Privileges and Griev- 
ances, and the Commit'tee of Courts of Justice, to inquire into 
Judicial abuses. • The Eevolution ripened this system. After 
the outbreak of the Civil War the House of Commons carried on 
government by means of permanent committees and boards.^ 

The development of the Cabinet from the secret Cabal of 
Charles II. is another illustration of the political genius 
which turned the devices of absolutism into tools of parlia- 
mentary government. Three generations were enough to 
make^it impossible for a king to establish a system of 
government by heads of departments responsible to him and 
free from parliamentary control. And the same development 
which made the Cabinet a Committee of Parliament also put 
a stop to the system of Standing Committees, by which at one 
time the House of Commons thought to have governed the 

^ On the functions of Standing Committees in the English Parliaments of 
the seventeenth and eighteenth centuries, cf. Jameson, “The Origin of the 
Standing Committee System in American Legislative Bodies ” {Folitical Science 
Quarterly, June 1894) ; Bryce’s American Commonwealth, vol. i. pp. 150-160 ; 
ef. also for developments of the American system of Committees, Woodrow 
Wilson’s Congressional Government (1901), and M'Conachie’s Congressional 
Committees {1S9S), 
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country. In a formal sense the powers of the King’s pre- 
rogative *are still large, his patronage it great, the acts of his 
Privy Council are still important. But these powers are 
exercised and these acts are done t)y the pabinet, the general 
executive committee of Parliament. Thus the so-called 
political control over administration is parliamentary and yet 
concentrated. There is unity and a unit ; but the unit is a 
committee, not a Kaiser. A representative assembly is master, 
but it has one servant instead of many. The system of 
administrative control ^y Standing Committees of Legislatures 
and Congress, which the American colonies borrowed from the 
parliamentarism of the seventeenth century, is the typical form 
of central government in the American democracy, and is 
altogether different from Cabinet government. 

The indirect political control ” exercised by the English 
Parliament over administration may now be described in a 
very few words. The mere fact that those who preside over 
the central departments of«internal administration — the Home 
Office, the Local Government Board, the Board of Trade, and 
so on — are Members of Parliament, of the Ministry, an& almost 
invariably of the Cabinet, indicates that they are responsible to 
Parliament for the acts done by their*departments under their 
orders. The doctrine, so often taught by governments and 
their professors in the sham - constitutional States of the 
Continent, that Parliament, as the legislative power, has no 
right to meddle with the domain of the Executive, rests on 
an unconscious, or crafty, misunderstanding of the English 
constitution, which is still feigned to represent a division and 
balance of powers. But in the debates and Q^gtioJs and 
proceedings on the budget, and in numerous resolutions in 
ways, as opportunities are afforded by the rules 
of parliamentary procedure, the Bouse of Commons maintains 
constant criticism of departmental activity. And even when 
such criticism only takes the form of questions, and does not 
venture upon motions or resolutions, yet it has a strong and 
perceptible influence upon the conduct of administration by the 
government. In so far, then, as the central departments have 
been entrusted to a limited extent with an initiative and with 
discretionary power, their initiative and discretion have^ always 
been liable at any time to parliamentary criticism and revision. 
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The will of the majority of the House of Commons is the 
fixed point round w^iich the administrative departments 
revolve, and by which they are regulated within the sphere of 
activity assigned to them by statute. Certainly it is true that 
the English Parliament never issues direct orders to the 
executive organs of Government, and only under very unusual 
circumstances passes instructions or resolutions interfering 
in the work of ^ central department, much less of a local 
authority; for it exerts, as we have said, ‘^scarcely any direct 
administrative control except by means of Public and Private 
Bill legislation. The capes in which Parliament intervenes by 
resolution in the work of government usually arise when one 
of the central departments exercises its discretion for an 
unpopular purpose or in an unconstitutional manner. The 
uncertain attitude of the local Government Board towards 
promoters of local Bills, for example, was the subject of a 
resolution which led to the appointment of a Select Committee 
on Municipal Trading. Again, a r^isolution in the House of 
Commons in 1893 greatly assisted the demand for an eight 
hours' A&j in government factories and workshops. A case in 
which Parliament critfcised the action of the Home Office in 
regard to the use of troops for police purposes has been 
referred to in another context.^ The relations of the govern- 
ment departments to Parliament are not regulated by any 
fixed rule ; they cannot be pressed into any unalterable mould; 
they answer to the unwritten habits and traditions of parlia- 
mentary government, and not to any express statutory 
provisions. It is the political nature of political institutions 
— and^the^ lesson is best learned from England — which lends 
life and vigour to constitutional relations, and makes statutory 
provisions operative. Written constitutions, political maxims 
distilled into the paragraphs ’of a code, are only of practical 
value in so far as they set in motion, keep at work, and define 
the forces and ideas that underlie them.^ 

^ See vol. i. p. 345 ; and cf. also previously, p. 72 of this volume. 

® It was with the Long Parliament that the attempt to enforce direct 
parliamentary control over administration came to an end. But this control, as 
we have seen, was obtained by transferring the executive powers of the King to 
the Cabinet. In the time of William III. the right was already well established 
of both Houses of Parliament to investigate and criticise any act done by any 
officer or department of the State, and after such inquiry, to advise the Crown. 
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As the Ministry for the time beings is only a Committee of 
a sovereign House of Commons, so the ifiinisters and ministerial 
departments concerned with internal administration cannot 
follbw their own impulses or condmct business as if they were 
bodies parallel to, and independent of. Parliament ; they are, 
on the contrary, rather subsidiary aids to Parliament in the 
work of superintending government. They are merely inter- 
mediaries between Parliament and the Local Authorities, and 
cannot impose th^ir own will -upon the flatter. ^ 

This intermediate position of the central depart- of departmental 

ments is expressed in two institutions — Private parliamentary 

• control. 

Bill legislation and Provisional Orders. As 
Private Bill legislation the normal and constitutional form 
of central administration, so Provisional Orders are a secondary 
form which has been called into existence along with the 
establishment of a new central control. In other words, just 
as the new central authorities were created in order to inspect 
and superintend with l^he necessary care the complicated 
details of a modern system of local government, and partly 
also to relieve Parliament of some of its growing buKlens, not 
by independent action but rather by ^.rving as the executive 
instrument of parliamentary policy, ^o Provisional Orders may 
fairly be described as the form which expresses the relationship 
between government departments and Parliament, and marks 
the position of Parliament as supreme court of administration. 
In the provisional character of these ordinances and in the 
securities taken against any conflict with the will of Parliament 
this subordination is clearly expressed; for every petition against 
a Provisional Order, if pressed, converts it straightway into a 
Private Bill, and brings to the surface the latent truth that 
departmental Orders are nothing more than substitutes (made 
necessary by the growing ♦volum’e of Private Bill legislation) for 
Acts of Parliament — devices to relieve Parliament from a mass 
of technical and uncontroversial business without ousting it 
from its original supremacy and control over local government.^ 

Such advice, if tendered by the Commons, was difficult and soon impossible to 
disregard, for it could be enforced by the refusal of Supplies (cf. Hearn, 
Government of England^ pp. 136-156). 

^ Generally speaking, the Local Government Board, the Board of Trade, and 
other departments of central administration, endeavour to carry on their q[uasi- 
legislative functions in correspondence with the principles followed by the 
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Yet it would be?'- quite erroneous to infer from this 
subsidiary and subordinate position of government« depart- 
ments, that their administration is constantly swayed and 
buffeted by the winds o% parliamentary conflict and ’the 
breezes of party stfife. To England, as the classical land of 
parliamentary government, party conflicts upon questions of 
internal administration have long been unknown, if we except 
the sharp animosities and deep-seated differences caused by 
the Home Eule struggle, and the reviving controversy over 
Elementary Education. Party conflicts over local Bills in the 
House are rare enough; party conflicts In a Select Committee 
itself are unknown. In’^the business of legislation by Private 
Bill and Provisional Order, Parliameiit is the sovereign power, 
and as its authority has been removed further an'fl further from ail 
possibility of rivalry, the feeling has grown stronger and stronger 
that Parliament as a whole is responsible to the nation for good 
government, and that the smooth working of administration 
should only be disturbed by party warfare when some serious 
question of policy is involved.^ There is, however, a further 
reason why, in spite of the completeness of the political and 
legal subordination of Irhe Executive to Parliament, the action 
of the central departments in regard to internal administration 
is seldom seriously interfered with ; and this reason is that 
the parliamentary system of government has been developed 
to its logical consequences. Eor the Government, which we 
have been treating from one standpoint as fully subject to the 


Select Committees, and above all, in barmony with, the administrative rules 
prescribed by Parliament itself in the Standing Orders. The Standing Orders 
are not «K)ncerned only with details of form and procedure ; they also settle 
many weighty questions of substance, and accordingly, without being actually 
on the Statute Book, constitute an important part of the English law of 
administration. There are, for example, to be found in the Standing Orders 
fixed rules governing the concession of natural®monopolies to private companies 
and local authorities, and technical provisions with regard to the laying of 
tramways and railways, and the construction of canals. How completely the 
Board of Trade feels itself to be, even in pure matters of administration, merely 
a subsidiary prgan of Parliament was well illustrated by the late Sir Courtenay 
Boyle, then Permanent Secretary of the Board of Trade, in his valuable evidence 
before the Select Committee on Municipal Trading (P.P. 305, 1900, pp. 1-20). 

^ “ The Cockerton Judgment,” a decision by an auditor of the Local Govern- 
ment Board, in 1901, is a good example of an administrative act involving 
political and parliamentary controversy, ; for, being upheld by the Courts, it 
seriously hampered the work of School Boards. 
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will of Parliament, is, from another pomt of view, a branch of 
Parliament, — nay more, it is the leading and guiding member 
Qf a great parliamentary body; and it is only by comprehend- 
ing ’this double capacity of an English Ministry in its real 
context that we can possibly understand the kind of control 
which Parliament exercises over central administration, and 
can at the same time estimate and realise what is the effective 
influence exerted by the Cabinet, as the managing committee 
of Parliament, ovef^ the public service. Here, again, a know- 
ledge of constitutional practice and an insight into the play 
of political forces are* far more fruitful than any juristic 
analysis of a few statutory provisions. A strong Ministry will 
impress itself in a thousand ways upon internal administration; 
even in a weak Ministry a strong Home Secretary, or* a strong 
President of the Local Governihent Board, will make his 
personality felt not only by means oi legislative reform, but 
also administratively upon the actual conduct of affairs. The 
discretionary powers of central departments are indeed strictly 
limited, but it would be absurd to pretend that a change of a 
ministry or of a minister does not affect the temper of 
administration in home as well as in f(j!reign affairs. The case 
of education or of poor relief mighj serve as an illustration. 
There is not, and there cannot be, any real antithesis between 
the central Executive and the Legislature ; the structure of the 
English constitution excludes the possibility of such a conflict. 
I The parliamentary position and character of a Ministry define 
the nature , of its control over internal administration. By 
departmental control in England is meant, then, the control of 
departments subordinated to Ministers, who are thepaselves 
associated together as members of a Cabinet, which again is 
a committee of the House of Commons. Accordingly the 
superintendence of the lyocal Government Board and other 
departments is, from another point of view, an indirect form of 
the supreme control exercised by Parliament over administration. 

i 

II 

The judicial control of local government is a third distinct 
type of supervision, long established in England and deeply 
rooted in the constitution. This again has been touched upon 
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previously in many piaces, and our purpose here is to collect 
what was before detaclfed, and present a more complete picture 
of the relationship existing between local authorities and th^ 
courts of law. The history of the subordination of adminis- 
trative to judicial'' authority has already been summarised. 
Let us remind ourselves of its main features only. The axiom 
• of the identity and equality of all law, whether 
the Judicature pubhc or private, IS rooted in the common law, 
GoveriiraSt lasted unshaken and^ unbroken down to 

the present day through a thousand years of 
national development. ^Upon that axiom the whole system 
of internal administration has been built up. From that 
axiom two consequences flow. First, every exercise of public 
authority must be lawful — that is to say, it nSust have definite 
legal sanction. Second, the* sole judge of the lawfulness of an 
administrative act and the sole means of ascertaining it are 
the ordinary courts of law and the ordinary legal procedure.^ 
In short, it is inconsistent with the^fundamental principles of 
the English constitution and of Enghsh jurisprudence to 
distinguish administrative from ordinary law, or to entrust 
the decision of adminfttrative difficulties to a special branch 
of the judicature. Th^ this constitutional rule was first 
fully established and clearly recognised after the abolition of 
the Star Chamber, and after the extension of the competence 
of the Court of King’s Bench to subjects previously within 
the jurisdiction of the Privy Council, has already been 
observed. On the other hand, there can be no doubt that 
the germs of the principle lay deep in the Common Law. 
From |he time when Parliament first began to sit regularly 
it was recognised that, as only the King in Parliament might 
legislate or alter the law, so only the King in Court might 
judge, or interpret the law. ''Yet tjiere was without doubt a 
conscious effort made under the Tudors and Stuarts to break 
up the constitutional unity of law, and to give the Crown the 
right of issuing administrative proclamations and ordinances 
independent of Parliament, and of introducing an administra- 
tive judicature independent of the ordinary Courts. This epoch 
of English constitutional history is remarkable for the very 
reason that its most prominent tendencies are un-English and 
Of. Dicey, Law of the Constitution^ pp. 174-192, 303-330. 
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i sharply antithetical to those traditioilal ideas of law and 

I government which finally triumphed £Mt the Eevolution. A 

j xocent publication has given us a very interesting picture of 

I one 'of the most important branche» of internal administration 

li — poor relief ; ^ and has afforded a glimpse mto the new system 

of administrative courts which sprang up under Henry VIII., 
! grew under Elizabeth and James, and ripened under Charles. 

' The Privy Council, an association of the highest officers of the 

Crown, and, consequently, the organ of the King's 
I prerogative and executive powers, had developed chamber. 

! an extraordinary jurisdiction through^ one of its 

i committees, the famous Star Chamber. The Star Chamber 

began by claiming the right to summon the judges of the land 
: and call them to* account in the name of the King. An Act 

I of Henry VII. had enumerated d certain number of offences 

I which the Star Chamber should have the rigM to hear and 

I determine ; and as time went on the jurisdiction of this new 

I court extended to a mijltitude of other offences, and its 

^ members were entitled to inflict any punishment except that 

j of death. Just as there had before developed from tliB King’s 

Council an extraordinary civil jurisdicffion in the form of the 
1 Chancellor’s Equity, so in the jurisdiej3ion of the Star Chamber 

I a kind of “ equitable ” criminal jurisdiction, an extraordinaria 

i cognitio criminalis, unfolded itself, and for some time worked 

i smoothly enough by the side of the Courts of Common Law. 

But obviously the new '' Chamber ” was not so likely as the 
Court of Chancery to be quietly absorbed in the judicial 

^ Miss Leonard’s Early History of English Poor (Cambridge, 1900), 

especially pp. 47-60, 67-94, 132-183. From an elaborate investigatioi? of state 
papers and other original authorities Miss Leonard concludes without hesitation 
that the Poor Law of Queen Elizabeth was successfully administered and carried 
; out in the period 1597-1644, and carried out — it is interesting to observe — by 

means closely resembling in outward form those employed by the reformers in 
1834, i.e. by a strongly centralised organisation of poor relief, culminating in the 
Privy Council. The similarity in the central control of the seventeenth and nine- 
: teenth centuries is not merely general : there is a remarkable resemblance even 

in details. Thus in 1630 there appeared a Book of Orders (a collection of Poor 
Law Orders) issued by the Privy Council — a replica of the modern Consolidated 
General Order. The truth is that a special Committee of the Privy Council 
w^as at that time prescribing the whole administration of the Elizabethan Poor 
; Law dowm to the smallest details. The principal members of the Committee 

were Laud, Falkland, Wentworth, and other prominent persons who aided 
Charles I. in his struggle with Parliament. 
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system. An alteration in the Courts of Criminal Law may 
have serious political ftconsequences, especially whem political 
opinions may be treated as crimes. And the special jurisdic,- 
tion of the Star Chambe]? soon led to severe constitutional 
struggles, although it removed many defects of adminis- 
tration and administrative law better than the Courts of 
Common Law could have done. These struggles were accelerated 
and embittered, rather than created, by the half-political, half- 
religious character imported into the work df the Star Chamber, 
when the Crown began to employ it more and more for the 
purpose of overawing Parliament. Thus the Star Chamber 
came to be regarded as the instrument of a catholicising 
court, and as an important link in the chain of measures by 
which the Stuarts sought to imprison the constitution. For, 
along with the development of this extraordinary criminal 
court, there was a well- laid and comprehensive plan for the 
creation of a central authority, which should have absolute 
power over local administration, and^ should put an end to the 
constitutional organs of government and to the legislative 
omnipotence of Parliament. The Privy Council, which through 
its Committee of thd' Star Chamber had made itself the 
supreme judge of administration under the form of a criminal 
jurisdiction freed from that of the Common Law, was already 
beginning to act as the supreme administrative authority. 
Under Henry VIII. Proclamations and Eoyal Warrants began 
to be issued direct to the Justices of the Peace, and thus these 
officers were brought into immediate subordination to the 
Crown. True it is, that most of the proclamations did not 
run counter to the laws, and were in the main intended to 
interpret and carry out parliamentary statutes. Yet none the 
less a fateful beginning was made, which eventually led to 
Charles I.’s unconstitutional government by Eoyal Ordinances 
without Parliament. It is highly interesting with the aid of 
Miss Leonard's careful monograph to trace the tendencies, 
already so strong in the reign of Elizabeth, which made 
towards a great political system of absolute government. It 
is noteworthy that while great English statesmen and savants 
of that time, like Wentworth and Bacon, were advocates and 
promoters of the new system, the boldest champions of parlia- 
mentary* rights and of the integrity of the Common Law were 


r 
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the typical representatives of a sturdy middle-class.^ Bacon 
proposed »that any question of law toU:Zhing the interests of 
tjie Crown should not be allowed to go before the ordinary 
judges, basing his theory upon an told, and even then, a long 
obsolete writ, de non 'procedendo rege inconsulto, The writ,'* 
wrote Bacon to the Zing, '' is a mean provided by the ancient law 
of England to bring any case, that may concern your Majesty 
in profit or power, from the ordinary Benches to be tried and 
judged before the Chancellor of England, by the ordinary and 
legal part of this power. And your Majesty knoweth that 
your Chancellor is ever^a principal counsellor and instrument 
of monarchy, of immediate dependence on the king ; and there- 
fore like to be a safe and fender guardian of the regal rights.'’ 

In these words Bacon was practically asking for » the 
introduction of administrative la\-v^ and administrative courts 
into England — in short, for a system of droit administratif, in 
which the Star Chamber and the Privy Council would have 
occupied the same positior^ in England as the Conseil d’Etat 
and the Tribunaux Administratifs hold at the present time in 
Erance.‘^ The aim, then, of the Tudors and early Stuarts was 
to obtain, through the Privy Council, gf direct authority over 
administration, finance, and justice. * The Elizabethan Poor 
Law, bound up as it was with the trade and labour policy of 
that time, formed an integral part of the general scheme, and 
served as a fixed point for the central action of the Privy 

^ At first indeed the principal opponents of the new administration were 
lawyers like Coke and Selden, but as the crisis approached, the leadership passed 
into the hands of small country squires like Hampden, Pjrm, and Oliver 
Cromwell. Of such stuff were the victorious heroes of the Puritan revolution 
and vindicators of the old-fashioned local self-government agaijist ttie new 
administrative centralisation of the Stuarts. Perhaps the State socialism ” 
practised by Charles I. may help to account for the popularity of his dynasty 
among the poorer classes, so marked at th^ Restoration. 

^ Cf. Dicey, Law of the Gonsthution^ p. 331, The writ referred to by 
Bacon was intended to attain the very same object as the famous 75th article 
of the French Constitution of 1799. ‘‘All servants of the State below the rank 
of a minister may only be taken before an ordinary Court of Law to answer for 
an official act by a decree of the Conseil d’Etat.” This article, it is* true, after 
appearing in all the previous constitutions of the nineteenth century, was 
expressly repealed by the Provisional Government of 1870, yet its principle has 
been preserved, and it has remained in practical force down to the present day, 
thanks to the jurisdiction of the Tribunaux Administratifs and of the Tribunal 
des Conflits. Cf. Lebon, Das Staatsreckt dcr Franzosischen 1886, 

p. 22. 
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Council upon administration. Its work after 1601 may be 
described as a combijaation of Cassarism and socialism. For 
some time its administrative activity went on growing, until, 
under Charles I., it was“ strenuously endeavouring, with a 
considerable degree of success, to set and keep at work every 
unemployed able-bodied man in the. country — in the language 
of modern socialism, to secure for every individual the right to 
work, and by necessary implication the right to live. Docu- 
mentary proofs o£ its remarkable energy'^are afforded by the 
successive orders which the Privy Council issued to the 
Justices of the Peace, and by the submissive answers returned 
by them in their dutiful reports to the King’s Council, By 
such means did Charles I. seek in his conflicts with Parliament 
and. the middle classes (the small squires and tradesmen) to 
attract and attach to his government the sympathy and loyalty 
of the masses. The Orders of his Privy Council constitute 
quite an extensive system of socialistic measures, — the regula- 
tion of wages and of the price of corn, the employment of 
labour by public authority, the care of the infirm poor : all 
these are examples of a paternal system of central control over 
local government devfsed to secure the permanent triumph of 
absolutism. Tile fall of the Stuarts and the collapse of this 
whole system proved the incompatibility of their policy with 
the spirit and traditions of the nation ; and when monarchy 
was restored there was no renewal of the attempt to create a 
droit administratif in England. Thus the Great Eebellion, 
the Eestoration, and, lastly, the reconstruction of constitutional 
government and local administration in the nineteenth century, 
have ^hown by unmistakable and visible signs that the internal 
administration of England must be completely subordinated 
to the ordinary courts of the land. 

In earlier pages of this Work it has been explained how 
the new central departments, created in the nineteenth cen- 
tury, have been fitted into parliamentary government and 
brought under the sovereignty of Parliament, 
of adSniSratSn of the Legislature has been to extend and 

intensify the work of internal government with- 
out reviving the ghost of the Star Chamber, to preserve 
the rule of law without stinting or starving administration. 
This great task has been successfully accomplished. In spite 
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of a vast expansion of governmental activity, England at the 
beginning, of the twentieth century has no administrative 
l^w and no administrative courts in Ihe oontinental sense. 
Every act of public authority, no matter by whom, or against 
whom it is directed, is liable to be called In question before 
an ordinary tribunal, and there is no other means by which 
its legality can be questioned or established. And if the 
decision is unfavourable to the act in question, the proceeding 
complained of is immediately invalidated and nullified. There 
is no exception in England to the rule that every public 
proceeding, be it the issue of a warrant to arrest or a demand 
for rates, or a summons to pay money due to a public authority,, 
or an order of Justices, is just as much a matter of ordinary 
law, and is liablS to be questioned in the same way, as a 
private suit or action brought by one individual against 
another. In either case the question as to what ns lawful has 
to be decided by the ordinary courts — subject, where the issue 
involved is serious, to an appeal to some higher tribunal. Such 
expressions as droit administratif or Ver^oaltungsreclit cannot 
be translated into English, because the things described have 
no English correlative. The same H%h Courts of Justice, 
the Court of Appeal, and in the last rqport the 'House of Lords, 
are alone competent to decide all disputed points of law, what- 
ever the status of the parties, and whether, as a German jurist 
would say, public or private rights are in question.^ 

The constitutional and traditional forms usual for pro- 
ceeding against Justices and other public authorities and for 

^ Some trifling relics of a droit administratif are still to be found, as in the 
Petition of Right (the form of civil proceedings against the C3i)wnf and in 
a few restrictions upon actions against constables and p>ublic authorities. 
More modern tendencies towards a continental system of administration appear 
in certain powers granted to the Local Government Board and described in a 
previous chapter, of adjudicating %,nd finally deciding certain disputes arising, 
out of modern laws of administration. After all that has been said in Part VI. 
on the “quasi-judicial functions ” of the Local Government Board, it is enough 
here to repeat that they do not really encroach upon the unity and sovereignty 
of the law. Nevertheless they have been sufficient to cause uneasiness to 
English jurists and statesmen, who have bestirred themselves to throw obstacles 
in the way of an extension of these functions. Thus by sec. 8 of the Private 
Streets Works Act 1892 (55 and 56 Viet. c. 57) a court of summary jurisdiction 
was substituted for the Local Government Board, which had previously been 
the authority for deciding objections to networks on the ground that they were 
insuflicient, unreasonable, or that their cost was excessive. 
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calling their acts and ''•decisions in question are the old prero- 
gative writs, devised Ihf the Court of King's Bencb, to meet 
the case of suitors who complained that they had suffered 
wrongs for which no remedy existed. Of these writs'* the 
most important are*" Mandamus, Certiomri, and Pfoliihition ; to 
which should be added the famous writ of Haleas Gor^pus, 

The prerogative antiquity. The writ of 

writs— Mandamus is, in the language of Blackstone/ “ a 
Mandamus, issuing in the King's name, from the 

Court of King’s Bench, and directed to any person, corpora- 
tion, or inferior court of judicature within the King’s dominions, 
requiring them to do some particular thing therein specified, 
which appertains to their office aii,d duty.” It is a high 
prerggative writ expressing the right of the Supreme Court to 
superintend inferior tribunals and authorities, and to compel 
the exercise of those judicial or ministerial powers with which 
they are invested. By means of this writ the judges of the 
King’s Bench Division are able at tjieir discretion, though not 
arbitrarily, to exercise a far-reaching control over the whole 
internals administration, wherever an authority has exceeded 
its power or neglected its duties. It may be well here to 
state the seven rules whigh are believed to guide the discretion 
of the court in determining whether it shall or shall not grant 
a Mandamus. 

1. A Mandamus wiU only be issued to compel the performance of 

an imperative duty, and not in the case of a refusal to exercise 
a mere faculty or discretionary power. 

2. The duties must be of a public or quasi-public nature. 

3. The applicant must have some special right to call for the per- 

fo*'mance of the special act, such as that which is implied, for 
example, in the relationship of the Local Government Board to 
a Board of Guardians. ^ 

4. The applicant must have no*bther adequate and equally convenient 

and effectual legal remedy available. 

5. A Mandamus will only issue in cases in which it will be an effectual 

remedy. 

6. There must have been a definite request for the performance of 

tlie duty and a definite refusal to perform it. 


^ Co7nmentaries, Yol. Hi. -p. 110. 

^ Of. R V. Leicester Union 1899. 2 Q.B. 632, where a Ma7ida??iu$ issued at 

the instance of the Local Government Board ordering the guardians to appoint 
a Vaccination Officer. 
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7. A Mandamus will only issue to command the doing (as opposed to 
the undoing or reversal) of some act.^ 

The writ of Gertiorari provides &oth^r comprehensive 
meafis for the legal control of locals administration. Like the 
Mandamus the Certiorari is an old writ, dSvised by the Court 
of King's Bench, and rests upon the well-estab- 
lished theory, that all justice except the justice • 
of the King's Court is exercised by commission, — that is to 
say. Judges of Assiae and Justices of the ifeace have powers 
delegated to them by the supreme court. Hence arose the 
practice of referring cases back from Quarter Sessions or Assizes 
to the Court of King's Bench in London. The Certiorari 
may be defined as a writ ^ii’^cted to inferior courts, command- 
ing them to certify and return the record of a case, in order 
that the decision of the inferior ccnirt may, after a rehearing, 
be either affirmed or quashed. This \vrit cannot be refused 
if the Attorney-General applies for it on behalf of the Crown, 
nor if the party aggrieved Jls entitled to it ex debito justitiae. 
Another distinction between Certiorari and Mandamus is that, 
whereas the Mandamus applies principally to ministemal acts 
which the authority or person in^ question has no discretion to 
refuse, the Gertiorari, as was settled ^y an important case in 
the middle of the eighteenth century,^ will only lie to remove 
acts of a discretionary or judicial character. The writ is a 
general remedy which can be applied to all judicial decisions 
of inferior courts, including even cases from which it has been 
expressly barred by statute, if, in those cases the court or 
authority has exceeded its competence or has neglected to take 
evidence of some essential fact, or if a conviction hag been 
obtained by fraud. But the remedy, though still universally 
applicable, is less commonly used than formerly, partly owing 
to the development of the appellate jurisdiction of Quarter 
Sessions, and still more to the development of a new form of 
appeal by special case upon a question of law stated for the 
consideration of the High Court.^ 

^ In the statement of these rules we have followed Messrs. Scholeheld and 
Hill’s Appeals from Justices (1902, p. 178 sqq.\ where many authorities will be 
found cited. 

^ R. V. Lediard. Say 6 (1751). 

® Thus it is the duty of Justices in scission in case of uncertainty to decide 
an appeal conditionally and subject to the opinion of the Court of Kift^’s Bench 
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It should always fee remembered that, although the com- 
petence and jurisdiction of English Courts may well appear 
highly complicate^ and» obscure, yet long practice and tradition, 
and the strong sense of dul^y which pervades English adminis- 
tration of justice, tend to correct these theoretical disadvantages. 
Practically it maybe said that, whenever Justices of the Peace 
have to deal with any serious and substantial point of law, a 
way can always.be opened out for its thorough and final 
decision by the first judges^ of the landy Sharply as the 
English system contrasts with the simple and logical, but 
unelastic, divisions of continental jurisdiction, and awkward as 
its irregularities may ai; first sight appear, yet on a nearer 
view it will be found that the administration of justice, though 
far too costly, and often far too slow, woiks on the whole 
easily and well. In the present day the writ of Certiorari 
serves in thq, province ^of local government as the ordinary 
instrument by which the High Court can review the decisions 
and orders of Justices of the Peace, although, as we have said, 
its practical importance has been diminished by many statutes 
which ^able Justices of the Peace to state a special case on 
points of law. In such cases the writ is not likely to be applied 
for, nor if applied for would it be likely to be granted.^ 

The writ of Prohibition is described by Blackstone as a 
writ issuing properly only out of the Court of King's Bench, 
being the King’s prerogative writ (but for the furtherance of 
justice, in some cases also out of the Court of Chancery, 
Common Pleas, or Exchequer), directed to the Judges and 
, , . parties of a suit in any inferior court, command- 

Prohibition, T ,, , n 

ing them to cease from the prosecution thereof 
upon a suggestion that either the cause originally, or some 
collateral matter therein, does not belong to that jurisdiction, 
but to the cognisance of spme other court." ^ The writ 
serves to prohibit inferior courts*^ from encroaching upon 
business beyond their competence, and also to prevent any 
authority from acting when it is improperly constituted. In 
times long past, this writ was a favourite instrument to 

upon a question of law. Cf. Scliolefield and Hill’s Appeals from Justices, p. 
129 sqq. The duty was historically discussed in an interesting judgment by 
Eield J. in R. v. Ohantrell 1875, L.R. 10 Q.B. 687. 

^ Cf. on Certiorari, Seholefield and Hill, op, cit. pp. 233-262. 

2 CommjYoh iii. p. 112. 
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exclude ecclesiastical jurisdiction from mtervention in secular 
affairs. In modern times the writ has, along with the writ of 
Certiorari, done good service in checking th^ incursions of the 
dew-central departments of government into the province of 
the judiciary. Thus, for example, it has been successfully 
used to curtail the quasi -judicial activity of Charity Com- 
missioners and of the Bail way Commission. 

The famous Habeas Corpus, the fourth of these writs, was 
devised to safeguard^ the freedom of the person against illegal 
arrest and detention. This involved a control by the High 
Court of the action, net only of Justices, but also of many 
other officers of the Crown, who had the right to arrest and to 
detain in custody. Since the arrest of the person and his 
detention were the ancient means of executing 
the orders of a court, the writ of Habeas Corpus ^ 
developed into a general device for testing the legality of acts 
of administration or of judicial orders, wherever these involved 
the arrest and detention of a citizen. A writ of Habeas 
Corpus at the present time* may be applied for in the King's 
Bench Division, or to a judge in chambers during the vacation. 
It is directed to the jailor, and trails u{)on him to bring up 
the prisoner '' together with the day and cause of his being 
taken and detained.” Sometimes it is necessary to make a 
simultaneous application for a certiorari to bring up the con- 
victions or depositions. The two Acts ^ which confirmed the 
writ as against the illegal practices of the Stuarts were only 
declaratory, and at the present time the writ is usually issued 
at common law. 

The unparalleled control over administration possessed and 
exercised by the judicial bench of England could nolf be*better 
illustrated than in the plenipotentiary powers afforded by 

^ 16 Car. I. c. 10, sec. 6, by Tvjiich. any person committed by order of the 
King or his council contrary to provisions of that Act was to be granted 
without delay a writ of “Habeas Corpus,*' and 31 Car. II. c. 2 (the Habeas Corpus 
Act 1679), which facilitated and accelerated the procedure. But the case of 
persons imprisoned for acts not of a criminal character had been left out, and 
provision was made for these cases later by 66 Geo. III. c. 100. For the writ of 
Sabeas Corpus cf. Gneist, Bdf-Comrnmmt, p. 495 ; Maitland, Justice and Police, 
p, 130 sqq, ; Dicey, Law of the Constitution, p. 200 sqq, ; and Scholefield and 
Hill, Appeals from Justices, p. 267-276, For the writs of Mandamus, Certiorari, 
0,1x6. Prohibition cf. also Q;oo6ixovr' q Administrative Law; Gneist’s Self-Govern- 
ment, po,!. 84 ; Maitland, Justice and Police, pp. 45, 46, 103, 104, 
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these writs. There is-not a single act committed or omitted by 
a central department or local authority which cannot be brought 
under jMicial notice. And the same courts 
Enghsii judges, decide„ private suits try, and adjudicate 

in the same way upon, actions brought by, or against, public 
authorities and public officers. The competence of the English 
judge is so- vast that serious embarrassments would beset the 
work of government were it not for the peculiar characteristics 
and qualifications which convention and training attach to this 
great office. If English judges, like so many of their con- 
tinental brethren, were civil servants and state officials, who, 
from the outset of their career, have been removed by discip- 
linary rules from any free and open participation in the 
political’ life of their country, then the possession of such 
plenary powers would lead direct to government by the bench. 
But English judges, as is well known, have not had an official 
training. They are not drawn from the Civil Service, but 
from the ranks of practising barristers who have usually taken 
some part in public and parliamentalcy life. Indeed promotion 
is often. — perhaps too often — the reward of political services. 
It has proved more necessary* to protect public authorities and 
magistrates against the vexatious claims of individuals than 
to protect individuals against judicial and official tyranny. 

Protection of Provisions of this kind have long existed 

public in various statutes, and were consolidated by the 
authorities, Authorities' Protection Act of 1893. 

Briefly this statute enacts that any action, prosecution, or 
other proceeding commenced against any person for any act 
done in the execution, or intended execution, of a public duty 
shall not aie or be instituted, imless it is commenced within 
six months of the act complained of. Other provisions enable 
a public authority to tender amends and to avoid payment of 
costs in cases where they would otherwise have to be paid. 
There are other Acts giving special protection to Justices and 
others in certain cases, and indemnifying county authorities 
against "costs incurred in defending legal proceedings taken 
against them or their officers.^ The general principle, as 
appears in the case law relating to this subject, is to discourage 
vexatious actions against magistrates and persons engaged in 

^ Of. Local Government Act 1888, sec. 66. 
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carrying out public work, and to proviso that the business 
done by Justices of the Peace, so long as it is intta vires {i.e. 
is within Iheir competence and local jurf^diction), shall not be 
actionable unless done maliciously and witholit reasonable and 
probable cause. A constable is protected if he has done 
nothing more than execute a warrant. If a Justice makes a 
mistake his order or decision may be quashed, but .ho cannot 
be proceeded against personally, No action will lie against a 
judge of a court of record for any jjudicial act, even though it be 
done corruptly or maliciously. According to Lord Brougham, 

The Courts of Justice, -^that is, the superior courts, courts of 
general jurisdiction, — are not answerable either as bodies or 
by their individual members for acts done within the limits 
of their jurisdiction. EvSn inferior courts, provided the law 
has clothed them with judicial fuiictions, are not answerable 
for errors in judgment. . . . But where the law neither confers 
judicial power, nor any discretion at all, but requires certain 
things to be done, every body, whatever be its name, and 
whatever other functions of a judicial or discretionary nature 
it may have, is bound to obey, and, with the exception^ of the 
Legislature and its branches, every body, is liable for the con- 
sequences of its disobedience, and may be proceeded against by 
the parties who have thereby suffered clamage.” ^ 

We have now described the last of the three forms of 
control to which English local administration is subjected. 
All three work side by side without any friction. The 
administrative control wielded by the central departments of 
the home government, and principally by the Local Government 
Board, is inferior to the other two, partly because it by no 
means extends to all branches of local administration, |)^rtly 
because it is not applied in all cases with uniform strength, 
and lastly because the power of Jissuing departmental orders, 
which provides the most itoiportant manifestation of depart- 

^ Ferguson v, Kinnoul (the Auchterarder Presbytery case), 8 Eng. Reports 
(H.L.) 412. The effect of this and of other decisions seems to be that no 
action will lie against a judge of a court of record for any judicial act (however 
malicious, corrupt, or fraudulent) done within his jurisdiction ; and^ that this 
principle certainly protects Justices of the Peace sitting in quarter sessions and 
possibly also in petty sessions. Cf. Scholefield and Hill, oj?. cit p. 280 sqq. and 
the statutes applicable to actions against Justices and public authorities — the 
Justices’ Protection Act 1848 (11 and 12 Viet. c. 44) and the Public Authorities’ 
Protection Act 1893 (56 and 57 Viet. c. 61 J. 
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mental authority, is„ itself dependent upon the express or 
implied approval of Parliament. Parliament, therefore, is in 
reality the supreme ^.dministrative authority ; for through it 
alone — in the form of public or private Acts — can the State 
express its will and prescribe a course of policy to local 
authorities either severally or collectively. But this form of 
parliamentary control is mainly exercised in response to the 
petitions and demands of local authorities in town, district, 
and county, or of private corporations lil^e railway companies 
and gas companies Parliament also exercises its supremacy 
by way of its executive committee-r^— the Cabinet — and by 
motions made and questions raised with regard to the conduct 
of administration. Thus, so far as regards the rules and 
principles upon which it must proceed, locaL administration in 
England may be said to he almost completely centralised in 
Parliament. ^ But this; as we have shown, is a very different 
thing from administrative centralisation as understood on the 
Continent. /Within the limits prescribed by Parliament, every 
local representative body — itself a Ifotle Parliament and Cabinet 
rolled into one — ^manages its affairs as it likes, with only so 
much administrative ^supervision as is absolutely necessary to 
secure uniformity and prevent the general interests of the 
nation suffering from focal eccentricity. The sovereignty of 
parliamentary law and of parliamentary government is perfected 
and crowned by 'the position of the Courts. Parliament makes 
the law, and Parliament, through the Cabinet, controls its 
execution ; but the decisions of the Judges and Justices limit 
and direct the operation of the law, fit new statutes into their 
proper context, and set limits upon the activity of the local 
autho*rities, so that they may neither fail to perform their 
duties nor strain the powers assigned to them by Parliament. 
As Parliament is in history and theory the sole creator, so the 
English judicature is the sole intferpreter of a sovereign law. 
Thus the system of local government, created and continually 
regulated by Parliament, is under the uniform control of the 
ordinary Courts which interpret and enforce the rules of 
administration prescribed in public and private Acts. I 
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THE THEOEY AND CEITICI6M OF ENGLISH 
LOCAL GOVEENMENT 


CHAPTEE *1 


GENERAL, AND INTRODUCTORY 


The descriptive and expositor;^ parts of our work ’are now 
finished, and all that remains is to consider theoretically and 
critically the conclusions which hav<e been reached. And in 
this task we shall be concerned almost exclusively with 
German writers, for reasons already explained in the intro- 
duction. 

The Science of Public Law,^ as understood and expounded 
by German jurists, cannot be said to exist, much less to 
flourish in England. To the English mind the rights of the 
State are not generically different from the right^ of its 
individual members. Constitutional law is a part of the 
whole law of the land, and can only be expounded as such. 
For constitutional freedom broadened, pari passu with the 
freedom of the individual '^slowly down from precedent to 
precedent.” Many principles of constitutional law were 
established, or at least enunciated by the Courts. Others 
again belong to the customs of Parliament, and demand a 
study of parliamentary history and parliamentary procedure. 
From these sources, even more than from parliamentary 
statutes, must a theoretical knowledge of the law and custom 

^ StaatsrecMwissenschaft (droit public). 
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of the English constitution be drawn. Abstract doctrines 
about the State and its Eight, about the relation ef law to 
ordinance, about the existence and limitations of subjective 
public rights,'' dogmatical excursions upon “ State-government " 
and '' Self-government," upon statutory rules and statutory 
commands, fine - spun controversies as to whether the State 
should be regarded as a person, as an organism, or better still 
perhaps as a legal apparition, — all these are favourite topics 
of German jurisprudence ; but few are intelligible to English 
lawyers, and even those few are seldom discussed. 

character of The reason may well be that Englishmen have 
never really felt it necessary to find a philosophic 
basis for their rights a^d their polity, least of all 
in modern times. English politicians and learned men have 
never paid their addresses "to the metaphysic of law and 
government ; for centuries past they have preferred to treat 
questions about the rights of the State as practical problems of 
politics or of law. In all their grep-t constitutional struggles 
both sides have handled the controversy as if it were dry law. 
And so the admirable but far from voluminous literature in 
which Englishmen of teaming have handled their own consti- 
tution has been Wholly devoted to practical aspects of law and 
government. To speak of modern times only. Dicey's brilliant 
work, so often cited in these pages, and the writings of Todd, 
Erskine May, Hearn, Bagehot, and Anson, all excellent in their 
way and degree, are examples of the general tendency. True, 
by the side of this practical constitutional law there has sprung 
up in England a certain sort of political science, which may 
serve ap a set-off to the political erudition of a German 
university. To this English literature of political philosophy 
belong — td speak again only of modern writings — the works 
of Mill and his friends, of T. H. Green, Lecky, Bryce, Frederic 
Harrison, Henry Sidgwick, Seeley, Pollock, and other younger 
men, who, however, almost invariably criticise political institu- 
tions and ideas from the standpoint of the utilitarian, the 
moralist, or the sociologist.^ Of an abstract legal theory about 
the State, England, as has been said, remains uninformed ; and 
accordingly, as the greater includes the less, English juris- 

^ Of tlios^bove mentioned, Green if nearest to the German or metaphysical 
school ; Si^wick is the most academic. 
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prudence is unequipped with a theory either of administration 
in general or of local administration in particular. So far as 
ijlnglish (apart from American) literature js conceimed with 
local government, it takes the foarm either of commentaries 
upon Acts of Parliament with the corresponding case-law, or 
of essays, pamphlets, and newspaper articles upon debatable 
problems of local government, such as municipal trading or the 
management of voluntary schools and of public-houses, or the 
organisation of secondary education, to mention a few of the 
sharpest and most recent controversies between philanthropists, 
political parties, and interested groups. ^ That the jurisprudence 
and political science of Germany has an entirely political 
different conception of the. State is a proposition jurisprudence of 
which requires no elaborate proof. In the course 
of the nineteenth century German theorists have piled, one upon 
another, widely different doctrines of Staat und^EecM, which 
have no indissoluble connection with the political development of 
the German confederation, ^jor with the evolution of its political 
parties, nor with the aspirations which they embody. But, 
strange to say, these conceptions ^and doctrines about the State 
and its authority have been deeply iiffluenced, both directly 
and indirectly, by the course of political events in England. 
This influence is only one of the many effects (never yet 
correlated and comprehended in all their bearings) which the 
development of the English constitution and the spectacle of a 
free parliamentary government have exerted upon Germany 
and other continental countries during the last hundred and 
fifty years. With the movement as a whole we are not 
concerned ; but there is one aspect of the influence of En,glish 
institutions upon the political conceptions of German jurists 
which belongs to our subject, and has had most profound and 
important consequences. ^ Self-government in England is a 
simple and intelligible expression. But in the course of trans- 
shipment to Germany it has become a mystery. It is the 
problem of communal organisation for administrative purposes 
and of its proper relationship to the central 
authority.'' Not only has information about the 
actual structure of English local government 
more than once influenced Gerpian, and especially Prussian, 
legislation ; but definite descriptions of the English sj^^em of 
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administration, and definite judgments upon it, have played 
a dominant part in an extensive controversy, which ^traverses 
the whole field ? of ^'German political science. A single 
author has been the principal and almost the sole channel for 
the communication of English '^self-government” to modern 
Germany. That author is Eudolf von Gneist. In the present 
book a picture has been drawn of English administration, 
which in many of its main features presents a complete 
contrast to the authorised version of Gnfist. hTo one aware 
of the strong and indisputable influence exerted by Gneist's 


teaching upon German theories of administration will have 
failed to discern the outlines of the task that remains to be 
accomplished. That task is a thorough criticism of Gneist’s 
teaching, with a view to illustrating and clearing up by the 
light of a conflicting theory the results of our own investi- 
gation. 

But let us first make sure of what is here meant by 
theory. Nothing seems to be more dangerous, and at the 
same time more difficult to extirpate, than the idea that it is 
possible "‘‘to deposit certain dogmas about the State which will 
not only be universally"^ applicable and eternally valid, but will 
serve as an absolute basis^of political science and constitutional 
learning. Such was the idea with which Gneist started on 
his tour of investigation, and with that idea fixed firmly in 
his mind he was able to hang on to the peg of his descriptive 
account of English government a theory of self-government 
and the purpose Supposed himself to have put together 

of criticising from the actual and working principles of English 
his theory.^ self-govemment. To find a substitute for Gneist's 
theory is far from our purpose. Our investigation rather 
points to the conclusion that all attempts to derive a universal 
principle from a description of the fievelopment of one State 
are attempts beyond the range and the power of scientific 
inquiry. On the other hand it is, without doubt, the purpose 
of political science, by a historical analysis and comparison of 
individual States, to obtain a better and more actual conception 
of what a State is and of the laws and institutions which 
compose it. But in so doing, it should constantly be borne 
in mind ^t in treating of societies — -the State as the highest 
form of^llective life is to be regarded as a society— the task 


CHAP. I ■ GENERAL AND INTEODUCTOEY . 379 

of science is not to construct rigid formulas or logical concep- 
tions wMch, as they become more general and comprehensive, 
»are, only the more empty and futile. ^ Tl^e best thing is to 
learn to recognise the turning-poiifts of history, and endeavour, 
by comparing the lives of different States, to disclose those laws 
of movement which seem to underlie the developments of 
civilised government. ISTo such comprehensive task is before 
us now. ‘We are concerned merely with one element in the 
development of onb government. A criticism of the theory 
put forward by Grneist^will of itself lead us once more to take 
a bird’s-eye view of the great laiyimarks which tell how 
England has set out to solve those problems of internal 
administration ^which confront modern society. This will 
give a firm standpoint for criticising the German doctrine of 
“ Self-Government,” and it is only the standpoint that we 
have to gain. To draw the landscape in detail, 'or to make an 
exhaustive critical inquiry into the various distinct ramifications 
of the German doctrine of '' Self-Government,” is very far from 
our intention ; for English Local Government is our subject. 
To criticise its critic and expose its exponent is sub^fidiary to 
the main purpose. ^ 


0 


. CHAPTEE II " 

gneist’s boctrinb of self-government compared with 

r 

THE ACTUAL DEVELOPMENT OF ENGLISH ADMINISTRATION^ 


The great authority which Gneist’s writings upon English 
government have won and so long maintained on the whole 
Continent is largely due to the circumstance that Gneist has 
not been content merely to give a historical picture of the 
internal administration of England, ^ut has used the results 
of his historical researches to formulate a new and complete 
theory oP self-government, as a kind of abstraction from the 
peculiarly ^English form of local organisation, 
authority made this theory of self-government 

a postulate and criterion of political philosophy. 
Gneist has developed this theory, however, with the help, and 
on the basis of, a definite conception of the State, which con- 
ception serves as an axiomatic starting-point for the doc- 
trine that runs through all his historical and descriptive work. 
All the results of his researches march under the banner of 
his theory, and take colour from it. The theory also makes 
itself decisively felt in another way. It gives him a fixed 
standard by which to judge and measure, not only all previous 

^ The works of Gneist considered in this chsfpter are Self-Government, 1871, 
and Englische VerfassungsgescMcMe, 1882. The latter is only a new edition, 
with slight alterations, of the historical part of his earlier work, Mnglisches 
VerwaltungsrecM, i., ii., 1867. Much of Gneist’s work was written in order to 
influence Prussian legislation ; and in these writings, especially in his book 
Verwaltung, Justiz, Rechtsweg, Berlin, 1869, he is in the habit of repeating, 
word for word, passages about English government which occur in his more 
important works. His short history of the English Parliament, Das' Englische 
Earlament in tausend-jahrigen Wandlungen, is a concise and comprehensive 
survey of a mass of material ; buti though it far surpasses Gneist’s other 
works in Ipi^ity and literary form, it is based entirely upon them. 

' . .-..380 


CHAP. II GNEIST’S BOCTEINE OF SELF-GOVERNMENT 381 

1 

epochs of legal and constitutional de^^elopment in Eiigland, 
but also those modern reforms which have changed the face 
of the English constitution, and in particular the organisation 
’of -government. And so it comes aboi^t that in Gneist’s 
picture neither the past nor the present's objectively drawn, 
but is always coloured by his philosophy. If, then, Gneist’s con- 
ception of English self-government is to be criticised, it is indis- 
pensable that the main* outlines of his general theory should be 
traced, and these, as far as possible, in Gneist’s own language. 

^^The historical self-government of England establishes 
the organic connection of State and Society.” With these 
words Gneist begins his discussion ®f Self-Government ” in 
a chapter which is entitled '' The Practical Principles of Self- 
Government.” #But the* expression ''"Society,” as understood 
by him, is the symbol of men’s ^relationship to the economic 
world ; the whole of their actual dealings with one another 
is comprised under the expression " social rela- Gneist’s 
tions.” Whatever the distribution of property, antithesis of state 
it results in a dependeilce of those who have and Society, 
not upon those who have. Hence an opposition of ^ interests 
and a conflict waged by the propertied classes to maintain 
their position and by the dependent classes to improve theirs. 
Society as such is not capable itself of harmonising these 
interests. But according to Gneist, it is as much the duty 
of the community to subdue this warfare, as for " the individual 
to exercise his free choice in overcoming the struggle of his 
desires and passions with his sense of duty,” Therefore, 
"mankind is always destined to get the mastery of this 
conflict of interests, and win its way to freedom through the 
organism of the State,” — that is to say, through a " System of 
public duties which is constantly being transformed as the 
structure of Society develops,”^ but is always opposed to the 
system of social interests. Between the State and Society 
there is a permanent antithesis. All the machinery of the 
State is intended to compel the individual, and to prosecute 
a purpose far beyond him. That purpose, or end, is to found, 
fortify, and maintain the legal and social freedom of the 
community and of the individual. On the other hand, " each 
social group always uses its share of the will of the State 
to promote its own interests, constantly lays claii^ to power,, 
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leadership, and the right to decide, but never claims its share 
of the burdens and sacrifices, or of the responsibility, without 
which civic freedom c^mnot be won.” Again, '' every such 
group looks at thC State from a selfish point of view, and" 
presses incessantly ^.o make the directions of State activity 
severally and together subserve its own interests.” Again, 
“if Society, constitutes from this point of view a connected 
organism, then there is need of a State counter-organism, 
which will force the social interests into due subordination 
to itself, and will unite men, compelling and accustoming 
them by constant exercise to fulfil their duties. State 
and Society must coalesce and grow up from below, limb 
by limb, into an organic connection, in order that a people 
may acquire the capacity for self-government, for freedom 
and for order.” ^ Gneist, j.then, passing from his general 
philosophy to Igngland, finds the “ counter-organism ” for which 
he is looking in her old administrative organisation, and calls 
it “self-government.” This organisation, he says, gradually 
superseded the classes and guilds of T;he Middle Ages, “ which 
were stil], occupied with their own interests, with managing 
affairs in their own way, with’' raising the necessary levies by 
their own resolutions. The system of self-government is a 
system of administrative communities — that is to say, com- 
munities entrusted with administrative duties, whose functions 
and finances are regulated by general laws.” Thus Gneist’s 
conception of a self-governing country turns out 
^ country whose internal administration 
government ” in ig carried on locally under the general laws in 
England. districts by honorary officers who 

raise the necessary expenses of government by means of rates.” 
It is a characteristic mark of Gneist’s “ self-government,” 
that it owes its origin to positive legislation. “ Self-govern- 
ment,” says Gneist, “was the result of royal ordinances for 
the appointment of officers issued by the Norman kings, which 
were later developed into organic laws with the co-operation 
of Parliament.” The objects of “ self-government ” are those 
functions of internal government which are adapted to be 

^ The above quotations are translated, word for word, from Self-Government^ 
pp. 879-882. ^ounter-organism is to Represent the Gegenorganismus of the 
original. ^ 
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managed by the personal services and ^contributions of*" local 
communities — '' service on juries, as constables, as militia men, 
the provision of lodging and horses for military services, the 
assessment of direct taxes, the managemenip of local revenues, 
etc.” Again, ''the offices of seff-goveriynent are filled by 
superior and inferior officials,” who have "the true character 
of office-bearers,” and fulfil lawfully and honourably all the 
duties and responsibilities of State officials. All important 
officers are nominated. Where elections take place in this 
system of self-government, the method followed is the method 
of equal voting — a consequence "of the mediaeval principle 
of a legal community founded on »the idea that personal 
service to the State is not susceptible of external measure- 
ment.” ^ The oidinary courts of law preside over administra- 
tion ; for administration and jusjbice are not separated* but 
are both entrusted to Justices who are the principal organs 
of self-government. Thus, internal administration is in- 
dependent of ministers and parties. This system constitutes 
the bridge between Stat5 and Society, and is the essential 
feature of the so-called JRechts-Staat. " Self-government is 
the foundation of class governnient, in^ that it combines the 
personal duties and financial burdens of owijers of property, 
and gives them political rights td' correspond.” . . . "The 
recognition of classes rests upon the circumstance that self- 
government imposes more numerous and more difficult duties 
upon the upper classes, whereby they earn a right to a pre- 
ponderating voice in government by the lawful exercise of 
public functions. In another sort of State they obtained 
the same preponderance by means of their superior wealth, — 
that is to say, by means of a system of political unfffeedom.” 
..." The absorption of the higher offices of self-government 
by the propertied classes has led further to the introduction 
of a property qualification^for the magistracy, and for member- 
ship of ParKament.” Then a paradox : " The practice of making 
eligibility to the higher offices depend upon the possession of 
large landed estates is the foundation of equality.” ^ Originally 

^ Self-Gomrnmm% pp. 882-884. 

® “ Die gewohnlieitsmassige Verbindung der boberen Amter mit dem grossen 
erblicben Grundbesitze ist die Grundlage der Parie.” The most complacent 
of Eoman senators would bardly bave^ claimed tliat tbe latifundia^ wbicb 
“ruined Italy,” were tbe foundations of republican liberty. , 
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it wati the personal qualification for the office of juryman that 
gave the active right to the parliamentary franchise, and this 
historical fact, thinks G-neist, shows plainly that self-govern- 
ment is also the foundation of the parliamentary constitution! 
'' Parliament/' he gays, '' was formed by concentrating the 
communal institutions, and combining them by means of 
election and of designation by the King." Take another 
saying: “Self-government gives community of thought to 
the whole parliamentary body." Finally, “Self-government 
is the golden bridge which is alone sufficient to join State 
and Society into one harmonious whole. From the political 
point of view it is usually called the balance of powers, from 
a legal point of view it is the system of the Bechts-Staatr ^ 
The administrative organisation of “self-government" is, 
Gneist repeats over and ov^r again with untiring iteration, 
a System staatlicher Qbrigheiten, an organisation of State 
functions, the execution of which is entrusted to the local 
magistracies. The magisterial character of the authorities of 
self-government stood out prominSntly in the office of its 
principal functionary, the Justice of the Peace, round whose 
original police powers inhere gradually gathered other adminis- 
trative business.! The management of local property and the 
control of local taxation appear as a mere annex of magisterial 
administration. 

Another state of things grew up, says Gneist, owing to 
the social and commercial development of England after the 
beginning of the nineteenth century. By the side of Self- 
government there grew up a second system of “ economic or 
commercial self-government.” ^ “ Owing to the invention of 

machinery ^and the application of science to manufacture, the 
social foundations of the European world were transformed 

The rise of in a manner previously unparalleled. . , . There 
“commercial arose new combinations of property and labour, 
self-government. associations of landed and other interests ; 

the old orders of society disappeared.” The consequences 
were disastrous in England. “The antithesis between State 
and Society, of which eighteenth -century England had 
hardly a suspicion, was instilled into every rank of life, 

^ Self-Gover7imentf ^ 

. * WirthscliaftlicM Selhstmrwaltung, 
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and all classes learned to think first ofi their own selfi^ in- 
terests, and from that standpoint to measure the permanent 
and moral conditions of the national life in Church and 
State/’ With these new social conditions there was a return 
of the mediaeval tendency to breall up th% State into isolated 
local communities, each one with its own interests, its own 
mode of government, and its own financial organisation. The 
community ceased to regarded as a member of the State. 
'' The idea of self-government is transformed. Instead of 
being a State bulwark against social interests, it has come 
to mean a mere local grouping of those interests.” The new 
organisation of self-government is marked by the following 
characteristics. The local interests are given the right of 
passing resolutions for rS,ising and applying money to the 
satisfaction of local needs by meaijs of new boards elected by 
a large number of voters. What is the consequence ? 

For the duty of the burgess is substituted the local interest of the 
voter. The assumption of all^ the functions of administration is made 
to depend upon free election ; the raising and spending of money is made 
to depend upon free resolution. The regulation of economic self-govern- 
ment is effected, however, not by organic law, which, proceeding from 
the State and its requirements, moulded the communal bodies into organs 
of a locally active central authority, but by, general la)ws for towns and 
districts (Kreis^und-gemeindeordnungen), which prescribe the procedure at 
elections and constitute the determining boards. ^ 

Selbstverwaltung (i.e. false or economic self-government 
as opposed to self-government proper) is not, like true self- 
government, a local employment of the central authority, 
but is busied with the commercial interests of local combina- 
tions; and these interests are connected primarily ,with 
finance — in a secondary degree with poor relief, public 
health, and highways. The proper subject-matters of self- 
government — service on juries, the management of police, etc. 
— are no longer reckoned by the society as belonging to self- 
government.” Besides this change of subject-matter, the old 
forms of organisation in town and country were altered. The 
organs of economic or commercial self-government have lost 
the official character^ which attached to the organs of self- 
government proper ” ; and they now appear as the executive 

^ Self-Government, pp. 940, 941.*' 


^ Amtschara^er, 
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organs of local interested persons. "'Freely elected boards 
choose their own chairman. Office is a pure matter of choice. 
The elected members ,of the Boards are unpaid ; but their 
administrative wock is confined to resolving and directing, 
and does not involve personal responsibility. The responsible 
and toilsome part of local administration is left to paid 
subordinate officers of the Boards.’' As regards the composi- 
tion of the new, organs of administration, "Society regards 
election and self-government as one and the same thing.” 
And again, "as magisterial and judicial functions could not 
be left to interested members of thcc local community, they 
were divorced from self>government and handed over to the 
State ” ; ^ but owing to the introduction of secrecy by the 
ballot, election has ceased to be "'an act the assembled 
community, and so has lost its responsible character.” The 
introduction ,^of a class system of voting, in Gneist’s view, 
necessarily followed the disappearance of administration by 
personal service. Then came the problem of control. 
" Society also recognises the need for a court of control, but 
not being able to change the nature of State authority, it 
has assigned supreme^ control to the State in the person of 
a responsible minister, who represent the national interests, 
and whose views must always agree with those of the people’s 
representatives.” The ministers again entrust their work to 
departments, which again assign it to inspectors and auditors — - 
that is to say, intermediate officials dismissable at any time, 
whose business it is to supervise the local authorities and help 
them as far as possible to keep their administration in line 
with the national interests. " In this administrative Court 
of Appeak the old character of administrative jurisdiction is 
lost; there is no longer a legal protection for the individual 
citizen against the Governmep.t.” 

Self-government thereupon ceases to be the basis of class organisation; 
a communal life in which the local elector only takes part every three 
years by dropping a voting-paper into a box, — a life in which only those 
who choose need go on to a local board to pass resolutions for the applica- 
tion of public money, and the appointment of local officers, — is no longer 
a link which holds together classes with distinct interests by imposing 


^ Gneist is thinking of (and deploring I) the separation of the borough bench 
from the corporation, cf, vol, i. pp. f24, 125 et ah 
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a daily round of duties owed from man to raan, unites and reconciles 
tlie propertied to the working classes, and accustoms them to live 
peaceably together. While the “ parochial mind ” is extinguished, the 
propertied classes, with their theories of ^Voluntarism, draw further 
and 'further apart from the working glasses witli their doctrines of 
Communism and Socialism. The State has losi the cement of self- 
government. . . . 

Self-government has ceased to be the foundation of the constitution 
of Parliament. The House^ of Lords and the House of Commons have 
lost their inward connection Vith county, town, and parish ; the franchise 
is no longer associated^ with personal, service or with the membership 
of a local community. Eligibility for the House of Commons is no 
longer linked with the customary administration of the magisterial 
oflS.ce. Parliament is now the centre of a conflict of social interests ; the 
golden bridge is broken down ; self-government, the strong tie which once 
bound society with its variety of opinions and impulses to the service 
of the general will? has been' dissolved limb by limb ; the press, the 
franchise, and public opinion no longer express the convictions of the 
State, of the Church, of the moral law* but of social conflicts and social 
interests.^ ' » 

Such, according to Gneist, are the fundamental ideas of 
the new system which he trails commercial or economic '' self- 
government.'' These ideas he believed himself to 
have discovered in the '' social -• philosophy " of and representa- 
John Stuart MiU — a philosophy which he «ve government, 
quaintly characterises by saying that Mill starts not from the 
State, but from Society." '' Society " sees in the State only a 
means of realising its own interests, which £nd their expres- 
sion through free combination, and through elections held on 
the basis of general suffrage. True, Mill is not blind to the 
dangers of this system, and proposes remedies in the shape 
of plural voting and minority representation; but Gneist 
holds that these devices are no cure for such an e^il 3ts - uni- 
versal suffrage, and describes the whole of Mill's "social 
philosophy " (as he constantly terms the theory of representa- 
tive government 1) as an altogether unsuitable foundation for 
a truly moral conception of the State. 

Ho vital pbilosopliy of local government can come to mankind by 
way of representative institutions. . . . The vote is the only form of 
common will known to Society. All sorts of companies and societies for 
commercial and benevolent purposes are controlled by elective managers 
and directors. Society has only this one scheme for the management of 


^ Self- Government j pp. 941-943. 
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everything — a company, an administrative district, the constitution of an 
evangelical church, a mining enterprise, are all formed substantially after 
the same pattern. 

Even if Society is practical enough to perceive that in tKe 
State everything (depends upon character and personal quali- 
ties, the reply is ready. 

“ Bring 'them into the system.” The |piritual teacher, the school- 
master, the impartial judge, the honest financier, the valiant defender of 
his fatherland, the unselfish advpcate of a great idea, — all these are in- 
volved in a whirl of Interests, in a vortex of “ nothing but free trade ” ; 
aU are subjected to the law of supply and demand. 

Sentences like these betray clearly enough the wrong- 
headedness of Gneist’s criticism of Mill and Milks political 
philosophy. An exaggerated impression of ''the political and 
social views held by the middle classes in the middle of the 
nineteenth century seized upon the mind of a continental 
critic who came from a country much behind England in com- 
mercial development. Gneist’s first and enduring idea of Eng- 
land was obtained in the heyday of nidustrial cap)italism. He 
found tj.ie doctrines of the Manchester School, distorted them, 
and displayed his cap.cature'as a universal picture of English 
life and thought. We may revert to this point later ; but it 
may be said here that Gneist’s criticism of John Stuart Mill 
is one of his most serious blunders — a blunder that is only 
intelligible when allowance has been made for the strong 
prepossessions and prejudices of the Prussian official. It was 
the parliamentary reform of 1867, which, in Gneist's opinion, 
first unveiled the political ruin of England and the downfall 
of her constitution.^ If asked for the grounds of this opinion, 
all Gneist*'has to say is that ''the majority of the two million 
enfranchised voters consists of taxpayers who are free from 
the duty of personal public service.” Consequently, the only 
foundation left for the State is the natural right to equality, 
and " a State built upon such a foundation is meaningless, 
undefined, and purposeless.” 

Another of Gneist’s maxims is that "Society” will not 
tolerate legislation by Parliament.^ To prove and illustrate 

^ Of., for example, Self-Government^ p. 723 ; also Das Englische Farlament, 
p. 389, and i^any other places. ^ 

® “Die Gesellscbaft will keine Gesetzgebung dnrcli Pariament.” 
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this utterly stupefying pronouncement, G-neist can only adduce 
a proposal made by Mill in Re^presentatim Government to set 
up a Standing Committee of Legislation. ^Here the remark 
may be interjected that Mill’s proposal has never been carried 
out or even seriously entertained by Parliament. 

“ Society ” continues Gneist, “ will no longer the ^nSion. 
allow parliamentary contol over finance.^ More- 
over, the control involved in the necessity of making par- 
ticular rules of adnlinistration ahaenable tb statute will dis- 
appear, and the only control over local government left to 
Parliament will be the political responsibility of ministers 
for the execution of resolutions passed by a parliamentary 
majority. The idea of law as a form of public right — :nay, the 
conception of public right itself — disappears and sinks back 
into the administrative system odf the absolute State. The 
machinery of the State is no longer regulated b^ law, but by 
the majority for the time being, which assents to the taxation 
and expenditure proposed* by its minister, who is responsible 
because his proposals are liable to rejection.” No one ac- 
quainted with the subject wou]4 have divined that* in the 
above sentences Gneist is attempting \o characterise moder*n 
England and its government. His Remarks are expressed in 
so general and axiomatic a form that the reader would not 
dream of applying them to a particular country, or of looking 
about for some concrete basis. Clearly, in his zeal to establish 
his own theory, Gneist has thrown science to the winds and 
plunged deep into the waters of partisanship. It is almost 
comic, after more than thirty years, to read the melancholy 
forebodings which Gneist borrowed from the temporar-y .exag- 
gerations of a few old-fashioned people, panic-stricken at the 
approach of democracy, in the middle years of the nineteenth 
century. “The movement of* these ideas of Society,” says 
Gneist, “ recalls the movement of the French Eevolution from 
the doctrine of social equality to the Napoleonic system of 

^ With, this may be contrasted Lord ^Velby’s statement : ‘‘It appears to me 
that the conti’ol of Parliament over the expenditure is now, and has been since 
1866, complete. The estimates of the whole public expenditure (the charges 
on the Consolidated Fund excepted) are annually laid before the House, and 
the House discusses them in such detail as it thinks proper.” See Report of 
the Select Committee of the House of Commons on National E:!5)enditure, 387 
of 1902, p. 231. Lord Welby refers to the Exchequer and Audit Act 1866. 
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gOYernment, with its legislative body, its prefects, and its 
advisory conseils” England, according to Gneist, had set out 
on the road to des^oticm. “ The course of English consj}itu- 
tional development leaves <"is to assume that the third genera- 
tion will live in '^'an era of radical action against the old 
governing classes, and of a violent reaction in their favour. . . . 
And so all appearances point to th^ end of the nineteenth 
England to be witnessing the ^same political storms in 

saved by the England as those which aftel* its beginning burst 
Ring. constitution of continental countries.’' ^ 


Eortified by a knowledge of what actually happened in the 
period forecast by Gneist, Englishmen have no need of the 
strange consolation oiSered by the philosopl|.er to the German 
readers whom he has convinced of the approaching calamity : — 


The people of England, like the peojde of Germany, have not lost 
the sense of State. Should England come to the pass in which France 
sought preservation in plebiscites and other violent remedies, she would 
require no extraordinary measures, but ]^ould only have to enforce a 
valid constitutional principle that the Privy Council is appointed by the 
King, and is lawfully invested with all the executive powers of State. 
For the laws of the English constitujtion do not grow obsolete by disuse ; and 
so there is a secret reserve of strength which makes it possible for the 
State at any time "to shake off its subjection to society. The power of 
the personified State over social incoherency was shown during the Reform 
Bill of 1832, when William lY. sat on the throne. Since that time, 
however, a very real strength has been arrayed behind this ideal power 
of the sovereign ; for the rule of interests has now -created an organ by 
means of which the State can itself in case of need regain the mastery 
over Society: a disciplined array of 100,000 civil servants extending 
from the centre to the parish ; a police force of 26,000 men with their 
brigadiers and officers ; a standing army commanded by men who are 
ready ^iij. the last resort to take their orders from the governing classes — 
such is the fiirniture of absolute government which the short-sightedness 
of the commercial interests has manufactured in the space of a generation.^ 


Every one of these sentences surely betrays an amazing 
misconception of things which should be plain to the most 
superficial observers of English affairs. It is not an unver- 
jaTirter Grundsatz of the English constitution that the Privy 
Council is invested with all executive power ; nor can the 
civil servants, constables, and officials, enumerated with such 
eager enthusiasm as the securities for a better future, be 

^ W:rfassungsgescMchte, p. 723 ; Self-Government, p. 1014. 

^ Self-Government, p. 1016. 
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looked iipoii as tools ready to the hand of absolutism, any 
more thsjn the irresolute and vacillating action of William IV. 
in 1832 can be exalted into a glorification of "'the might of 
the personified State over incoherent Society.*' ^ 

That the narrow and partisan views of politics in general, 
and of English politics in particular, taken by a Prussian 
official, brought up on § watery liberalism and on faith in the 
miraculous power of ilureaucracy, are the source of these 
colossal errors of judgment, might be inferred from Gneist's 
concluding words : “ The Tories must again stand forth as the 
representatives of the true State, and so save England. The 
Whigs must see that the concession of universal suffrage 
does not satisfy^ the deu^ands of labour, that every surrender 
serves only to strengthen the vote, and accentuate the danger, 
of social democracy." It is cle^r from this . that Gneist was 
not criticising the real England, but an artificia]^ England con- 
structed out of Prussian materials. In 1871, when the words 
just quoted were publisl^ed, social democracy was already a 
force to be reckoned with in Prussia. But he would have 
looked in vain for socialist politicians in the House of 6ommons, 
or, indeed, anywhere in English public fife. And the difference, 
it is needless to observe, has been mamtained. ' The Parliament 
elected in 1900 contained only one declared Socialist. 

As these theories were developed in the sixties, and fully 
worked out in 1871 (the date of the publication of Self- 
Government), it might reasonably have been supposed that in 
the course of another decade the contrast between his predic- 
tions and events would have taught Gneist to modify his 
opinions, or at least to soften their expression. But ^ glance 
at one of his later works shows that he did neither. In his 
Constitutional History, published in 1882, he criticises the 
folly of the English reformers and their incapacity for organisa- 
tion as sharply as ever, although, it is true, he allows that the 
growth of factory legislation and the increasing interest in 
public health and in " building " laws indicated the existence 

^ The connection between the officers of the army and tlie ruling classes of 
self-government was found by Gneist in the system of Army Purchase. He 
must, therefore, without doubt have seen the dissolution of the connection 
when that system was abolished by Gladstone’s First Ministry, soon after the 
second Reform Act ! But the late war^has shown that the English army still 
suffers from a surfeit of incompetent aristocracy. 
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of a ruling class witli a worthier conception of its duties. 
iSTevertheless, the internal structure of the State and cf Society 
had changed for the werse. “ The people have unconsciously 
followed in the footsteps qf France, where the constitutional 
State has stuck fat^t in the mere principle of loail elec- 
tions.’’ ^ It is remarkable that Gneist, in writing down these 
words, altogether overlooked the fact^ that in France for a 
century the elected representatives of -a locality have had no 
voice at all in government -^compared with the centralised 
ofScial staff. But that does not prevent him from noting the 
progressive decline of local feeling in Fingland. He deplores 
the suppression of the old parish constables by an army corps 
of gendarmes, and sees the downfall pf English '' Self-govern- 
ment” in the fact that the administration of the Poor Law is 
conducted by a corps of ten thousand book-keepers and clerks. 
He thinks that the goWnment of the country has become 
bureaucratic in its main branches in consequence of the new 
regime; that the best forces are witlvirawing themselves from 
municipal life, and that the whole government is dependent, 
more and more, upon a constantly extending system of Eoyal 
Commissions and Ministerial Eescripts. In every reform he 
sees some new ‘illustration of the moral breakdown, more 
especially in extensions of the representative system and the 
introduction of secret voting by ballot. 

The elective and rapidly changing boards of administration cannot 
bC' organs for -carrying out the law, and so cannot exercise magisterial 
self-government (jurisdiction). Above all, there is seen in these merely 
elective boards a want of zeal, of business knowledge, and of a sense of 
duty. Owing to the system of ballot, the elections get into the hands of 
local cliques, ^ind the inhabitants take very little part ; the pressure of 
taxation from time to time converts their indolence into agitation — then 
they revert again from agitation to indolence.^ 

This caricature of the English system of local government 
may be explained, if an explanation is thought necessary, as 
a hasty generalisation from some badly governed parts of the 
Metropolis. Nothing could better illustrate the obstinacy 
with which Gneist held to opinions formed forty years before 
than the fact that he could have brought himself to put on 

^ VeTfassungsgescMchte, 722. 

^ Dm englis^e Verwaltungsrecht dffr Gegmwart in VergleicTiung mit den 
deutschen VerwaZtungsysteTnenj 1883, vol. ii. p. 839. 
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paper such a judgment as this in the year 1883, at a time, 
that is lo say, when municipal government in England had 
'already achieved so much and given pil)mi^e of so much more. 
In his last publication^ he repeats for the last time these 
judgments : the mighty edifice of English government now 
seems to him to be in ruins; it strikes him now more than 
ever that the most pernicious innovation of all was the intro- 
duction of the vote by ballot, which he thinks has cut through 
the main nerve of |)aiiiamentary' life. In 1}he new reforms of 
the local government franchise, and in the new elective bodies, 
he sees nothing better than “ mechanical sterility.” Unintel- 
legible instability rules in the newly formed electoral districts, 
and every change of opinion, like a change in the weather, 
threatens the existence of a ministry, and makes it impossible 
to prosecute any continuous scheme of administration. In a 
word, parties and ministers are now likely to chahge as rapidly 
as in France or Greece.^ 

With this dictum, ^iur long series of quotations from 
Gneist may conclude. That the learned investigator of the 
constitutional history of England should at last, by following 
out his own abstract theories of social and political philosophy, 
have reached the conclusion that English politics are now on a 
par with those of modern Greece will give any impartial observer 
of political conditions in modern England a better notion of the 
worth of GneisFs theory than the longest criticism. 

Nevertheless, it may be of service, in the "^pace which 
remains, to subject some of GneisFs doctrines and conclusions 
to closer criticism. The philosophical basis on which his 
legal and political theories rest is the Hegelian IDiakctic — a 
fertile soil, from which German treatises upon the State have 
sprouted up in abundance.^ Here, however, it is not sought 

'I , 

^ Die Nationals Dechtsidee wfi den Stdnden und das jpreussische Dreiklassen- 
wahlsystem (1894). 

2 Gneist’s Die Nationals EecMsidee, etc., pp. 165-167. Of. Bernatzik’s 
excellent criticism in Schmoller’s Jahrhuch (1896), p. 746 sqq. In the form 
of a scientific investigation, Gneist was really issuing a party pamphlet. Its 
value will be sufficiently indicated if we observe that Gneist makes the Prussian 
system of voting in three census classes (which Bismarck is known to have de- 
scribed as the most pitiful of all electoral systems) the occasion for a philosophy 
of the census, and glorifies it as the embodiment of political justice. 

® Lorenz von Stein is the Hegelian toVhom Gneist is speciaSy indebted, as 
he himself admits in the introduction to his VerfasswigsgescMchie and else- 
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to fit Gneist into his proper place in the calendar of political 
idealism, or to praise him for the great practicaP services 
whicli h^ was nevertheless able to render, tO' 

i^Xsopto. reorganisation of Prussian government^ 

Nor again, interesting as such a digression 
would be, may we pause to show how, in the hands of the 
German school of legal history, led/ by Savigny, political 
metaphysic has been employed to justify and bolster up 
absolute monarchy, until th6 “ Kaiser-id^e ” appears as the 
embodiment of a supreme and eternal State, divine and sacro- 
sanct, enthroned above and beyond the reach of the subject 
people. Our concern is simply with Gneist's description of 
English administration, and with ^ those ivireal antitheses 
which his a priori theories and his perverse terminology ^ have 
helped him to multiply. ^ 

where. For examples of Stein’s political philosophy see his himoiis Gescldclite der 
socialen Bewegung in Frankreieh, and Der Begriffder GesellscJiafi {Lei]}zig, 1850). 

^ The reforms of 1872-75 by which Prussi^,n administration was so vastly 
improved in every way are undoubtedly to be ascribed in the main to Gneist’s 
writings and parliamentary labours. 

2 The reader cannot have failed t(t notice one striking example of Gneist’s 
abuse of political terms. Self-government is used by him not in its ordinary 
sense at all, but to 'denote the^ organisation of internal administration. The 
word has never been used in this sense either in English law or English 
literature. When Toulmin Smith’s Local Self-Government was published, and 
for some time after, the term was used by the opponents of central control to 
designate the principle for which they did battle. But since the Sixties, when 
the controversy^ died down, the term has lost even that amount of significance. 
If there is any terminus technicus for the organisation of internal government it 
is local government. It is from Toulmin Smith that Gneist and Lothar Bucher 
have taken the word self-government, and made it a scientific term for de- 
nunciations of the reformed local government of England. How the term was 
Hegeliani^ed may be inferred from previous quotations. Stein saw a dialetical 
process going on in the life of communities, an incessant movement between 
two fixed and immovable antitheses — on the one side the State as the embodi- 
ment of self-rule and freedom, as the- principle of personality, and on the other 
side Society as the embodiment of social dependence and as the organism of 
labour. Gneist took over this conception almost verbally, when he defined 
self-government as the organism of State created by positive legislation for the 
purpose of subjugating the tendencies of Society. But he has carried the 
theory further into the particular province of the English State by constructing 
a further dialectical antithesis between magisterial and economic or commercial 
self-government. The latter, which he had better have called representative 
self-government, is the modern system resulting from the reforms of 1834-1835, 
and is stigmatised by him as an evil produced in the nineteenth century by the 
victory of ecoifbmic ideas over the Sta?e. Such is the artificial dualism which 
Gneist has Imported into his historical description of English local government. 
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The whole picture drawn by Gneist of English constitu- 
tipnal (Jevelopment suffers from two principal defects. In the 
-^firpt place his dualistic conception of administration constantly 
contradicts the course of history. ^ Secondly, the historical 
foundations of the conception are themselves open to very 
serious objection. So much may be said without any desire 
or intention to slighh or to underrate Gneist’s 
unsurpassed services as historian of the English ^^storiaL^ 
constitution. It \^ill be remembered as Gneist’s 
permanent claim to scientific distinction that he stood out in 
successful opposition to the view, prevalent at that time in 
England as well as in Germany, which traced back the 
representative <^lements ^in the English constitutiqn to the 
birth of the English State. Gneist has proved to demo’iistra- 
tion that the golden era of democracy at the beginning of 
things is but a fable even in England, and '’that it is for 
mythology, not history, to start from an age of Old-Germanic 
folk “freedom” to which, after an intervening period of 
feudalism and absolutism, the nation reverted. English 
democracy is a new birth, not ^ re-awakening of the sleeping 
spirit of Anglo-Saxon liberty. Gneist* has performed another 
great service by showing that Efigland has to thank the 
Norman kings for an absolute government which enabled her 
to develop a consciousness of unity and strength at a time 
when aU the great nations of the Continent were disintegrated 
by feudalism. All this has to be remembered ^ but it is all 
the more necessary to affirm that Gneist, even in his survey 
of the earlier history, allowed his knowledge of what had 
actually happened to be coloured by his a priorj^ philosophy 
of what the State is or ought to be. 

Of the errors into which he was thus led, the first to be 
named is his excessive exaggeration of the creative work done 
by the absolute monarchy. Over and over again does Gneist 
assert that self-government — that is to say, the ancient organisa- 
tion of the English Parliament and Government, exaggerated 
did not grow up out of customary law, but was idea of the 
created by positive legislation; it was not, he 
says, the result of natural tendencies and interests, but came 
from the wisdom of State which soars high above the conflict 
of social interests. .He is always repeating that “the organic 
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movements of English policy, although they received their 
first impulse from the struggles of Society, were diredred and 
guided by the King^n Council, — that the corner-stones of the^" 
constitution had been Jaid? before the monarchy lost its 
independent position, before the old Privy Council was trans- 
formed into the Cabinet.” He points emphatically to the 
fourteenth and fifteenth centuries as^‘ an epoch of organic 
legislation on a magnificent scale, of le’gislation which served 
to carry out the ohe grand idea of uniting all the secular 
functions of State authority with the larger local organisations. 
In this way, he says, “ the people were impressed with a con- 
sciousness of duties to the State, were filled with a sense of 
the unity of the State, and were made capable of organising 
and inanaging their own local affairs.” This “ deeply-thought- 
out ” legislation was inspired,” he says, '' no less than the 
Magna Charta'^by the wise council of a highly trained staff of 
officials (which had returned to its normal activity after the 
reign of Henry III.) under the direction of a high-souled 
monarch.^ This view is undoubtedly so far right that the 
King and his Council did for centuries lead and initiate what 
little legislation there was in England. For England always 
had a centralised government, whether the King and the King's 
authority happened to be strong or weak. But self-govern- 
ment, — that is to say, the organisation of government, — should 
be described as the product not so much of organic legislation 
by the King In Council, as of a compromise between the King 
and Parliament. From the time of William the Conqueror 
the efforts of the stronger English kings were directed, first, to 
prevent •'^thq,, building up of political feudalism ; secondly, to 
concentrate in their own hands the whole power of the State. 
In the first attempt they succeeded ; but in the second the 
Norman dynasty necessarily failed, partly because the conquer- 
ing element was too weak to destroy the existing foundations 
of legal and political organisation, and partly because it was 
only by p:reserving and building upon those foundations that 
the monarchy could hinder the growth of political feudalism 
in England. The characteristic marks of ''English self- 
government ” are the maintenance of the old local communities 
as units of Jurisdiction and administration, the localisation of 
^ VerfassmigsgeschicMe^ -^, 2^^, 
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executive authorities within those communities, — that is, to say, 
in the counties, and, ere long, in the municipal boroughs, and 
censequently the participation of a free people in the work of 
'"the State, by service in the army, , lihe daw coui’ts, and on 
administrative bodies. But all bhe^ are only results of the 
survival of a legal and communal organisation largely of 
Teuton origin, which had been utterly destroyed on the 
Continent by feudalism.. This great historical fact finds visible 
expression in the maintenance and the unbroken continuity of 
the Common Law ; and therein lies the truly organic character 
of the developments qf English laws and institutions in the 
fourteenth century. The legislation, of the King in Council 
has an interest for the historian, but its own lasting achieve- 
ment was that It provided a workable compromise between the 
centralising tendencies of unlimited monarchy 
and the desire of the people to keep alive its 
local organisations and the tradition that only 
local officers might lawfully exercise public authority. We 
have seen how this coiipromise was worked out in the office 
of Justice of the Peace, the typical institution of English 
self-government.” For a century the monarchy had made a 
number of attempts to create a perqjianent ^authority in the 
country to supplement the periodic functions of the royal 
judges, — attempts which bore no fruit until the Crown brought 
itself, not indeed to create an officer who should be elected in 
the county court, but one who was at any rate attached to 
the county in which he acted. The union of state officer and 
local representative in the person of the Justice has an inward 
meaning which the formal statutes of Edward III. do not 
express. The indestructible vitality of the office is* derived, 
not from statute, but from that strong love of local autonomy 
which has always animated aU ranks of the people. It was 
the same feeling that fcund its elementary expression in the 
forms and maxims of common law, in the jury, in the County 
Court and Assizes. It would be still more erroneous to follow 
Gneist in claiming that the kings of the fourteenth and 
fifteenth centuries were diligently engaged in thinking out 
laws and making statutary provision for the necessities of the 
State. Yet Gneist says they did, and left behind them statutes 
which linked a personal duty 'with every political right, and 
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competed Society to serve the State/’ These artificial abstrac- 
tions obscure history. The truth is that the loyalty of the 
English to their constitution and common law was a national 
instinct cleverly used and encouraged by those “ highly trained'^ 
officials ” in Churclv and Slate, who worked for the Crown 
against feudalism. In the franc^plegium} an institution 
which had already been fully developed in the Anglo-Saxon 
State, lay the seed. of a singularly strong and early growth in 
England — of the idea, namely, that every full member of the 
community should take active part in public business. Four- 
teenth-century "'self-government” grew out of the rights and 
obligations of common law, and was consonant with ancient 
usage, although undoubtedly its form and shape were adapted 
in various ways to the interests of the two strongest powers in 
the country, the King and th^ great Land- owners. What was 
new in the organisation of government is certainly to be 
ascribed to the legislation of the thirteenth and fourteenth 
centuries ; but neither that legislation, nor the King and his 
Council, who promoted it, were resf)onsible for its organic 
character.^ Finally, in the fourteenth and fifteenth centuries 
Parliament (if only by it^ resist^ce to the absolutist tendencies, 
always latent and sometimes emphatically expressed, of the 
Conqueror’s line) was also an important factor in the making 
of England. 

If an over-valuation of the monarch’s importance is a promi- 
nent flaw in^Gneist’s history, so is his interpretation of the 
monarchy in his theory. This is a necessary consequence of the 
dialectical process which he conceives of as between State and 
Society. For if it be true that the State must be regarded as a 
moral coilqucst over the cross-purposes and selfish impulses of 
Society, then it follows that the sovereign, who personifies the 
State and wields its authority,^ |s, ideally at least, independent 
of and superior to Society. Gneist is fond of observing that 
this view of the functions of the Crown is peculiar to the 
German kingdoms of Christendom, It is also, he thinks, a 
fixed star -which should guide alike the historian and the 
politician. No wonder then that it has exerted enormous 
influence upon his own theory of the English constitution. 
With his overvaluation of the King’s position and power there 
^ Fnedens'SurgschafL 
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is a corresponding depreciation of the-, popular factor -in the 
development of the English government, and of that tenacious 
hold on the common law which expresses itself in the history 
hf -so many English institutions. Sq mucdi has been said in 
earlier chapters upon this subjecli tl^t the answer to Gneist 
need -not be laboured in detail. It will be enough to refer 
once more to the cardinal truth that the oneness of law now, 
as it has been for so m^ny centuries, the foundation of English 
constitutional life, is only another way of ex- Common 
pressing an unbroken reign of common^' law. Law and the 
The idea that law is ^supreme and indivisible Prerogative, 
can be traced back through long ag^s of English history to 
the primitive rules and precedents which were held to bind 
the folk and evm their ^chief, the King himself. From the 
supremacy and unity of law it ^followed that there was no 
room in England for the developmsCnt of a special droit 
administratif, appearing first in the guise of royal rights and 
afterwards as the public rights (pffentliches Becht) of the 
State — that is, as the suSi of the permanent relations between 
the governors and the governed. On the contrary, these 
special rules of administration — necessary in some form or 
another in every civilised country — remained, in England an 
integral part of the general or common law of the land. 
Hence England never knew what it is to have government free 
and distinct from law. From the thirteenth century onwards, 
as Morier observes, the internal administration of England was 
quite without a professional civil service, because public adminis- 
tration was always the carrying out of law by magisterial officers, 
and was consequently controlled by the King in Court — that is 
to say, by the supreme courts of ordinary jurisdictk)n.‘' - 

In short, administration was carried out by Justices and con- 
trolled by Judges. Accordingly in the slow transformation of 
the relationship between tijhie Judicature and the Crown lies the 
real history of the executive of English local government. So 
long as the King, in virtue of a prerogative developed from 
medieval ideas of sovereignty, posed as the authoritative 
fountain of justice, and with the aid of his Council supervised 
the execution of the laws made by the King in Parliament ; 
so long as the Privy Council was supreme over Justices, and 
not only in the sense that it^ appointed them,^but that it 
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controWed their officis^l activity by instructions and orders; 
and so long as the King’s prerogative to appoint and remove 
judges of the High Courts remained free and unfettm'ed,-^so 
long, despite the judicial- form of the English executive, despite' 
the unity of law, ^here rehmined a strong element of dis- 
cretionary authority in English government, which gathered 
round the ,Kmg and found a rallying -point in the royal 
prerogative. In , this half-developed ‘"but obvious antithesis 
between the common law and the royal prerogative lay the 
possibility that England, too, might see the growth of royal 
administration and of a droit adminispratif. The possibility 
drew nearer to realisatiop. when, with the rule of the Tudors 
and the accomplishment of the Eeformation, the monarchy 
grew in power and activity, and began to make itself felt in 
every department of administration. 

If the King’s power .rose high under the Tudors and early 
Stuarts, it rose far higher in the minds of those who, like 
Filmer, believed in the divine right, or, like Hobbes, in the 
political necessity of absolute momfrchy. These theoretical 
echoes of Bacon and Strafford and Laud were answered by 
Locke ; and the controversies between Bacon and Coke, between 
Charles and the Parliament, between Laud’s episcopalianism 
and the puritanism of Milton, were disposed of, or compromised 
by, the Eevolution. Of all the victories then won for freedom 
and toleration the most conspicuous, complete, and lasting was 
the final sujbjection of the King’s prerogative to the rule of 
law. The mediaeval idea of the King’s judicial authority was 
swept away ; the independence of the judicature was established, 
and thus the last chance of an English '' droit administratif ” 
was dis'Sipated along with the practices which had made it 
conceivable — torn up as it were by the roots from which it had 
just begun to grow. So it cancie to pass that King in Court, 
like King in Parliament, was transformed from a constitutional 
reality into a mere formal expression. At the very time when 
the King’s influence on legislation was rapidly dwindling before 
-the growth of parliamentary government, the 
King’s will was completely eliminated from the 
courts of law and from the work of administra- 
tion. Kothing, then, could well be more misleading and 
bewildering^ than Gneist’s attempt to characterise English 
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constitutional government in the eighteenth century: ‘r Great 
as had been the extension of legislative activity, the original 
coScurrent relationship between statute and ordinance re- 
mained unchanged in the law of ^administration. In spite of 
all efforts, the authority of the centra government was never 
absorbed in legislation. The changing conditions of Society 
from time to time and^place to place called constantly for the 
regulative and preventif e activity of the State ... the needs 
nf municipal life n were an iHexhaustibl.e source of new 
ordinances.'^ Having made this statement, Gneist finds him- 
iSelf, as he so often do^, under the necessity of qualifying it, 
and accordingly proceeds to admit that from the time of the 
Stuarts parliamentary legislation was so much specialised, 
that it occupied the whole field of internal administration. 
Yet even with this limitation Gl-neist's view is untenable. 
English legislation was not specialised in consequence of 
Stuart misrule ; but always had been, as the statutes of the 
fifteenth and sixteenth (j^enturies show ; because after Parlia- 
ment had begun to meet regularly, no alteration of the 
common law, and therefore no ^rant of new powers to public 
authorities, could be effected except"* by an understanding 
between the Crown and Parliamenh-^in a word, by statute. 
English jurists, continues Gneist, are mistaken in supposing 
that the orders and regulations of the Privy Council are 
limited to the purpose of interpreting and filling in the details 
of parliamentary statutes. But the mistake is Gneist's own, 
and weighs heavily in the scale against him. True, three 
centuries elapsed before the form of legislation by the King in 
Parliament was fixed ; true also that for two centuries^ longer 
the scope of the royal prerogative and of the orders issued by 
the King in Council was uncertain and varied in practice, as 
the history of Henry VIII., Qusen Elizabeth, and of her two 
successors abundantly sho vvs. But the statutes finally wrung 
from Charles I. by Parliament swept away at a blow all the 
innovations of the previous century. The monarchy had 
played for a part in internal administration, and had lost, 
although from time to time in the reign of Charles II., and 
again under the Third George, it proved itself a strong factor 
in English politics. History, then, has long ago given a final 
and decisive answer to the question whether the internal 
VOL. II "2d 
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administration of England should develop organically — that is^ 
along the lines of common law, or under the guidance and 
according to the discretion of the King and the Kifg's 
government, like 2 con'tinental State. At the end of 'the 
seventeenth century, vfhen absolutism was supreme on the 
Continent and was able to stamp itself upon the * whole 
organisation of government, the old^ organisation remained 
intact in England because it was w^U suited to the ruling 
classes who triumphed at the Eevolutiop.. The significance 
of a continuity which preserved the unity of law and its 
supremacy over administration is not ^diminished because the 
constitution, as time weht on, was converted by the landlords 
and their supporters into a fortress of their rule and interests. 

If, then, the formulas of Gneist’s politicaf philosophy could 
be seriously adopted as a theory of constitutional development 
for real countries, and'' were applied to England, the result 
would be quite the opposite of that which Gneist ■wanted and 
conceived himself to have obtained. ^ If the State, — that is to 
say the absolute monarchy supreme over all parties, — ever was 
Gneist’s iaentifi- overwhelmed by Society and its interests, that 
cation of State must sunoly have occurred during the revolutions 
with monarchy. Seventeenth and not during the reforms 

of the nineteenth century. Again, that form of government 
which was perfected in the eighteenth century, called by Gneist 
Self-Government,'’ and explained by him as “ the counter- 
organisation of the State against Society," was in truth a form 
of government in which all authority was monopolised by certain 
social and economic interests, and employed by them to their 
own advantage. Even so the actual development conflicts with 
Gneist's dikleetical abstractions. True it may be that Tudors 
and Stuarts made the first large experiment in the direction of 
a socialist monarchy, yet they^were far from being the embodi- 
ments of “the moral, ethical, will of*^the State" in the Gneistian 
sense. On the other hand, the triumphant English aristocracy 
certainly turned to its own ends the organisation and functions 
of public" authority which it found and preserved ; but for that 
very reason the foundations of national law, national life, and 
national institutions were never injured by them. Nothing, 
in short, could be more barren, as we have already said, than 
any attempt to explain the rich diversities of an ancient 
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government by empty abstractions like those which S-neist 
has made his own. There is not, and never has been in 
En^and, a State unaffected by, and superior to, social and 
economic interests. Nor has there beep, the abstract monarchy 
which Gneist presupposes as a seff-^idea^t proposition. In 
an^" case the legislation of the fourteenth and fifteenth 
centuries, which laid the foundations of '' Self-Government,” 
could not be regarded as a proof of Gneist's . assumption that 
the monarchy may be identified with the abstract consciousness 
of the State. Gneist is equally unfortunate when he char- 
acterises the reform of English administration in the nineteenth 
century as a victory of Society over the State. Gneist takes 
that view only because he construes the State and the people in 
the terms of Hegelian dialectic, identifying the first with^ the 
monarchy. In working out this (dogmatical line of thought, 
Gneist describes the reorganisation of "government effected by 
the Eeform Parliaments as the action of Society against the 
State, for no better reason than that the English monarchy 
(excluded long before from the field of legislation) had taken 
no part in these reforms, and was also losing muc|j of its 
theoretical influence over internal adn^-inistration, owing to 
the gradual withdrawal of the J iistices of the Peace (whom it 
appointed) from administrative work. The emptiness of 
this argument may be shown in another way. If the creation 
and improvement of “ self-government ” in the fourteenth and 
seventeenth and eighteenth centuries were to be applauded as 
a transformation of the institutions of the State to suit the 
social and economic conditions of the age, clearly the destruc- 
tion of self-government ” in the nineteenth century ought to 
be applauded for the very same reason ! ^ ' 

At a time when evolutionary doctrines have been so gener- 
ally accepted, no proof need be offered to establish the proposi- 
tion that every constitutional change of an organic character 
must be brought about by Society. If, then, we take Society 
in the sense attached to it by current German philosophy as 
a term comprising all groups of men held together by an 
element of union,” — that is to say, as the people of a State, — 
it is equally unnecessary to prove that GneisPs conception of 
State and Society, as a dialectical antithesis, is perfectly useless 
for the purpose of a scientific or evolutionary study* of ^history. 
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It is ^only important to leave no doubt in the reader’s mind 
that the use to which Gneist has put his doctrine .about the 
State and Society in his description of English constitutional 
development has fed hipa to obscure, or even to hide, the ^true 
course of events ; and %us£, wherever it is employed, lead to a 
mistaken and artificial view of constitutional history. But. in 
the case of Gneist, political dialectic has had another serious 
consequence. It. forced him to pass a theoretical and critical 
H' 't'c* m npop modern Ipcal government in 

of modem England, which, although wholly contradicted 
<^ovemment facts, yet has ''long remained the ac- 

cepted view upon the Continent, and still retains 
a large degree of authority among continental students of 
political science and jurisprudence. Let “"us consider this 
matter somewhat more closely. 

Gneist’s jiheories of self-government ” on the one hand, 
and of the modern form of English local government on the 
other, are contained in a series of descriptions, ending char- 
acteristically in antitheses, which make it easy to summarise 
them b?:iefly under four main heads. 

1. Organisation of^^Goverr^ment. — Self-government ” repre- 
sents an organic union* qf personal duties and activities with 
political rights ; modern, economic or commercial “ self-govern- 
ment” lacks this older element of health and strength, because — 
(a) In place' of appointed Justices of the Peace in town 
^nd country it substitutes boards elected by the 
ratepayers ; and, 

(5) These new organs are wanting in the official character 
of the old. Their members have no personal re- 
*^sponsibility,^ and the actual administration is 
entrusted entirely to paid officials. 

(c) Accordingly, local interests take the place of civic 
duty as the motive power of administration ; in- 
stead of the principle of appointment there is an 
irresponsible election ; at the same time a member 

^ TMs, it may be observed, is a statement wliich. lias not the shadow of a 
foundation. One of the main reasons, as we have seen, for removing county 
administration from the Justices of the Peace was the grave objection to the 
expenditure of local rates by a body which was not and could not be made 
responsible td^the local ratepayers. 
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of a local authority takes up his of&ce from choice, 
not from duty or obligation, and consequently loses 
^ , all sense of responsibility for’^administration. 

2. Centralisation. — Thus, throughjihe introduction of the 
vote, the English system of local goA^rnment has been con- 
volved into a mere administration of interests. Its old judicial 
and magisterial functions (previously exercised along with 
administration by the J u’stices), which could hot be transferred 
to the representative"^ of local interests, wdre separated from 
self-government and handed over to the State.” In this way 
centralisation was introduced, and the purpose of “ self- 
government” completely lost. The national objects of old 

self-government^’ — jury ^service, police duty, militia^ etc. — 
were displaced by the purely commercial interests of Ideal 
associations. 

3. Farliament . — In the days of self- government ” the 
old local communities were also parliamentary constituencies. 
That is no longer the cast. The right to vote and the right 
to be elected for Parliament, which were formerly associated 
with personal service in the work of local government, are so 
no longer now that the representative principle has been 
made supreme. In '' self-governmdnl ” England had the 
“parochial mind,” with all its beneficial attributes; the new 
“ commercial self-government ” is characterised by the “ volun- 
tarism” of the propertied classes, and by the socialistic doctrines 
of the working classes. 

4. Local Taxation . — Under the “ classical system of self- 
government ” taxation was only a convenient substitute for 
personal service in particular cases, and as such was^of second- 
ary importance. But the nineteenth century saw “ a transition 
to pure commercialism.” The province of local taxation was 
extended to purposes previously Unknown, and linked with a 
system of local representation, until it has become the main 
business of “ commercial self-government ” to raise money to 
satisfy the needs of “ Society.” 

These abstractions and antitheses, with their medley of 
truth and error, with their measureless exaggeration of par- 
ticular phenomena, with their dogmatic assertions and general- 
isations, are typical of Gneist’s method. Above ay., Gneist is 
thoroughly wrong in. maintaining that, with the reform of 
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English government, the personal activity of the citizen in 
public life has dwindled and almost disappeared. The tjuth 
lies in the precige cT^osite of this proposition. The. oM 
self-government ” ha^^ re-ally reduced to a minimum the 
self-governing actmties of the people. It is enough here to 
refer to the description, given in our historical survey, of the 
uncontrolled supremacy of the landed gentry in the internal 
administration of towns as well as ^of counties, and to the 
corruption of the"" close corporations and select vestries which 
ruled in town and parish. 

The resolute application by “ Society of radical cures to 
the diseases of the body politic — for the passing of the Eeform 
Bill was, according to Gneist’s own language, a triumph of 
“ Society over the State — ranks among the very greatest 
achievements of Parliament The amendment of the poor 
laws, of the ‘'Municipal Code, and of the rest of the reform 
legislation, consisted, according to Gneist, in the creation of 
authorities to pass resolutions, to mcur expenditure, and to 
appoint paid officers. Their real purpose and effect were to 
enable the middle classes to take once more an active and 
predominant part in^ local administration. When Gneist 
harps upon the official character ” of the organs of “ self- 
government,” and makes the want of it a principal flaw in 
the new commercial system, he is again totally wrong, misled 
by those German ideas of administration which he constantly 
The reformed to English law and its institutions, 

administration What Gneist calls the official character ” is 
government simply the judicial character of the Justice of 

vindicated the Peace — a character which he still preserves, 
against Gneibt. j^g^. ^^g^ j^-g adminis- 

trative functions. Officials in the German sense, — that is to 
say, special administrative officials responsible to the sovereign 
for the exercise of functions delegated by him, — have never 
existed in English local government. It is of course true 
that Boards of Guardians and the Councils of counties, dis- 
tricts, and boroughs, which have taken over the administrative 
business of Justices of the Peace, are not judicial authorities. 
But, quite apart from the advantage of representative over 
nominate d^authorities, and apart, too, from the necessity of 
adapting the organisation of local government to the new 
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democracy, the mere separation of admaaistrative from Judicial 
function^, effected by the creation of a local council distinct 
frdln the local bench, was in itself a long step forward on the 
march of political and administrat^e progress.^ But the 
transference of local administratidii %>m ^magistrates appointed 
by government to local authorities elected by the local com- 
munities has not, as y^e have seen, in the slightest degree 
shaken the supremacy of law over administration. On the 
contrary, the change lias forti^ed the rule of law, for the 
simple and obvious reason that an act of administration per- 
formed by a mere administrator is more easily challenged in 
the courts than the administrative a@t of a magistrate. 

And from another point of view exactly the opposite has 
taken place of that which Gneist is never tired of asserting to 
be the consequence of the new '“"..commercial self-government.'’ 
After a long period of exclusion, or practical ^incapacity, the 
middle class as a whole was again enabled to take personal 
part in administration, and then, after a period of middle class 
government, the working classes also were called to the service 
of the State. The franchise reforms, which conferred political 
rights upon the masses, weJe follqyved by administrative 
reforms which imposed new adminis^aifcive responsibilities upon 
them. When Gneist asserts and re-asserts, by way of com- 
bating these facts, that the new local authorities are irrespon- 
sible, because they cannot be compelled to take office, the 
philosopher is beating the air with sophistries jvhich do not 
deserve to be called arguments. As a matter of fact the 
legislation with which Gneist was dealing maintained the old 
obligation to take office which had prevailed for centuries 
under " self-government.” ^ Gneist’s criticism of^ th5 work of 
the new authorities in town and country was equally wide of 
the mark. No one with eypn a superficial knowledge of 
English local government in the nineteenth century can 

^ Gneist’s description of Justices as local officers appointed by the Xing is 
also misleading, resting as it does on the form of the commission. After the 
devolution the appointment of Justices, along with the other prerogatives of 
the Crown, became an instrument in the hands of the ruling oligarchy. So 
that even in the eighteenth century (Gneist’s classical era of self-government 
proper) the Justice of the Peace was only in form an officer of the King. 

2 Parish Councils (created in lS94),are the only local authority upon which 
qualified persons are not obliged to serve under penalty of a Sne.^ 
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understand how Gneist" could have maintained for thirty years 
that, with the suppression of so-called '' self-gove|;nnient ” 
(that is to say, the oligarchic rule of Justices of the PeacTe), 
local spirit and the^sens^ of duty disappeared from England/ 
Once more the direct qWpoSite is the truth. Let any one 
remember in what unexampled corruption self-government ” 
involved the municipal corporations of England, how in many 
places public spirit and even respect for law dwindled or 
vanished, and he must concedp — if he 'takps an independent 
and impartial survey of the last half century of municipal 
government — that the Eeform Acts, described by Gneist as an 
inundation of the State bj Society, did in truth unseal the 
fountains of public life in England and set free the streams of 
local spirit and genuine self-government. This book has becF 
concerned with the structure, and working, only incidentally 
with the work^of local authorities in England, but the mar- 
vellous increase in the efibciency of local government and the 
equally marvellous growth in its functions since the reform 
of municipal corporations are acknowledged facts, which call 
neither % proof nor illustration. The only question is to 
what the improvement and extension are due. The answer, 
however, has already bee^i given in our description of the 
modern organisation of local government in England, And 
that answer is in itself the only complete and satisfactory 
refutation of GneisPs theory. Erom this point of view it is 
significant that Gneist passes over in absolute 
silence the device which most clearly expresses 
the new birth of self-government on a democratic 
basis. He has undoubtedly failed to understand the meaning 
and impcTftance of the committee as the means, not less simple 
than elastic, by which true self-government has set its 
machinery at work. He has t|mrefore missed the key which 
unlocks the secret of modern English local government. The 
committee system has given a simple solution of a difficult 
problem: how the principle of representative government, 
made effective, so far as Parliament was concerned, by a 
simple extension of the franchise, should be actualised in local 
administration and the citizens of the State be brought into 
living contact with public work at the same time that they 
were endowed with political '‘rights. Here again Gneist 
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' failed to understand a contrivance for^gn to his experience 
and-alie^ to his mind. It conflicts with his a priori scheme, 
which bound him at all costs to construe the good old “ self- 
government” of England and the bac? new* government of the 
nineteenth century as dialectical’ ccl^traries. If the one, as 
Gpeist the historian rightly showed, had been the life-blood of 
the body politic from tjie first, then the other, being a devia- 
tion from the principles of true “ self-government,” must 
necessarily involve ^its overthro’^ and rui^. A doubt never 
seems to have crossed Gneist’s mind as to whether, after all, 
the life of the English,^ or of any other, body politic ever has 
followed the dialectical process or ever has ended in dialectical 
antitheses. 

The new Boards and Councils have revived the’ personal 
participation of citizens in the business of public administra- 
tion ; energy has been allied to economy q^nd efiiciency. 
Technical skill has been applied for the first time by public 
bodies to the conduct of local interests and to the manage- 
ment of local undertakings, thanks to another innovation, to 
which Gneist points with biting scorn as a proof o£ English 
decadence. That innovation fs the .introduction of trained 
staffs of paid officials, into the ser’^ce of local 
government. One of the principal features of the trained 
aristocratic “ self-government ” was its subordina- 
tion of efficiency to the maintenance of class' rule. If a paid 
official was absolutely necessary it regarded his ^.appointment 
as a bit of local patronage, in the gift of the local gentry. 
An executive office like that of overseer or constable was in 
form honorary like that of a Justice, but poor men were 
not likely to collect rates or make arrests for nothing, and 
consequently an assistant-overseer and a parish beadle got paid 
somehow or other, and were looked upon as poor dependents 
of the nearest squire. Consequently the English system of 
police, with its honorary service of parish constables, had pro- 
vided no real security, and was the laughing-stock of English 
satirists long before it came to an end. In many municipal 
boroughs the corruption and decrepitude of the corporate 
officers and magistrates were so flagrant that special com- 
missioners were usually elected under private Acts for the 
main purposes of administration^ such as paving, fighting, and 
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police.'* These Improvement Commissioners, with the aid of' 
paid officers and servants, did the work left undone by* the 
Corporations. By the Acts of 1834 and 1835 the represeilta- 
tive principle was xnadd operative in two large provinces of 
local government, andrr'fche people were soon taught by 
practical experience that a well-paid staff, so far from being, a 
contradiction, is a necessary condition of local self-govermnent. 
It is only another* consequence of his fallacious doctrine that 
Gneist should have pointed at the Gefn,dcvrmeoneooTi)s (ix. 
the efficient police forces established throughout the country 
to take the place of the useless parish ‘^constables), and at the 
competent paid staffs aq)pointed by municipal councils and 
Boards of Guardians, to illustrate his thesis that Encrland has 
proved untrue to her glorious tradition of civic activity 
''self-government/' To a mind unfettered by formulas and 
antitheses it ipaust be pkin that a great industrial society of 
and the proper nineteenth century cannot be governed in 
work of tiie the Style of the seventeenth or eighteenth. It 
councillor, requires for its public work and enterprises a 
large, highly trained, and technical staff of officials. Modern 
"self-government" is «^nd must be quite different from the 
self-government* of two rhundred years ago. A town like 
Liverpool or a county like Lancashire, with all their busy 
wealth and teeming industry, require, and can well afford to 
pay for, more effective protection and security than would be 
afforded by amateur constables. Nor could the city fathers of 
Leeds and Manchester possibly look after the municipal supply 
of electricity, or personally conduct the city trams. Under 
modern conditions local "self-government" is not to be 
obtained in'^the old-fashioned way which Gneist's theory pre- 
supposes. A citizen cannot serve the public by taking a hand 
in the thousand-and-one employments which the government 
of a large modern city involves. It* is for him, as the freely 
elected representative of the community, to help to form the 
policy, to direct public activity, to guide a huge complicated 
machine of government. This is only possible if the staff' of 
officials is appointed and organised in such a way as to afford 
security, loyalty, and discipline in execution. For this purpose 
and for the creation of a real self-government the old forms 
of " self-gpv&nment," with its obsolete imposture of unpaid 


CHAP. ii (JNEIST’S DOCTRINE OE SELF-GOVERNMENT 411 

service and its oligarchy of patrons and dependents, had to be 
broken tip and new forms of organisation substituted. 

^ , Lastly, when Gneist characterises the introduction of 
centralisation into English goverijiment as a deplorable blunder 
and .as a fatal change in the constitution, he is sufficiently 
Answered by the descriptive parts of this work,^ which show 
that the introduction' of a central control or superintendence 
of local government, working within definite and fixed limits, 
was made necessai'y and desirable by the' increased technique 
of administration, by the growth of a new social ^ , 

_ . ^ ^ ^ , _ Central control. 

economy, and by the increasing number and 
difficulty of public duties and undertakings. Still obstinately 
impervious to« the facts, Gneist proceeds to describe this 
"development by saying that the commercial interests of the 
local combinations would have' got the up^ier hand of the 
essential objects of magisterial government,'' and so the latter 
were declared national purposes and centralised in a depart- 
ment of the “ State." « What Gneist means by the essential 
objects of government are the administration of justice, police, 
and gaols, the control of the, militia, and the sup'ervision of 
labourers — a few simple functions ^^hich almost sufficed to 
govern a country of agriculture aild!* handicrafts. According 
to the ideas then in vogue, public administration was not 
concerned with the regulation of public health or buildings, 
to say nothing of “ municipal trading.” The new conception 
of municipal work, with larger scope, longer views, and higher 
ideals, has been sanctioned by parliamentary legislation, and 
every branch of local administration, whether obligatory or 
permissive, is carried out in strict pursuance of statutory 
provisions. When * Gneist disparages these activities and 
declares that they proceed from the particularised interests 
of local combinations,” he ^Wts his eyes, not only to the 
needs of modern communities — for happily the luxuries of 
the past are the necessities of the present — but to the strictly 
legal basis which Parliament has created for their satisfaction. 
With the advance of intelligence, the spread of education, 
and a general rise in the standard of comfort, the poople of 
England have learned to expect and to obtain more from the 
State. It is a remarkable proof of their political sagacity 
^ Es5>ecially Book II., Parts YI. and YII. ' 
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that the development of public health and of public education, 
the municipalisation of natural monopolies, the creation ' of 
parks, libraries, museums, public baths, and other amenities, . 
have been brought ^ about vi^thout any infringement of the 
rule of a single law and f ^single Parliament. The new local 
authorities, in exercising all their manifold powers and duties:, 
are merely carrying out the law under the control of the 
ordinary courts, just as the old Justices did in exercising 
their handful of police functions.^ At the same time, some 
of the oldest and elementary functions of self-government, 
originally local, have now been recognised as national or 
quasi-local only. Parlianlent has recognised that an obliga- 
tion to defray the expenses of police^ gaols, lixnatic asylums, 
education, etc., rests wholly or in part on the State. At the^ 
same time, it was felt that the need for uniformity in these 
national or quasi-national services is greater than in services 
of purely local interest, and is not fully satisfied by the 
legislation of a central Parliament a^id the control of the 
judicature. Accordingly, grants - in - aid from the national 
exchequer rwere associated with^ a methodical supervision of 
the subsidised services by special departments of the central 
government, Ho'w cautfbusly the system of central control 
was constructed and put into operation has already been 
explained, and particularly in connection with the police — a 
service which had been so miserably mismanaged by magis- 
terial self-go v^nment.” N'o doubt the great weight attached 
by Gneist to police administration as the central point of 
State life was due to his transference of German ideas to 
English things. Since the ITorman '' Vice - Comites ” were 

^ Gneist’s antithesis hetween magisterial (ohHgkeitUcher) and commercial 
[wirtlischaftlicher) self-government is thei^efore fictitious. The transition from 
the old magisterial administration to tke new representative system of local 
government was a graciual development. In the eyes of the law there is no 
difference hetween the administrative act of a Justice in the old days (say the 
relief of a pauper) and the administrative act of a modern sanitary authority 
(say the construction of a sewer). In either case the thing done must he 
authorised by law and must comply with the provisions of the law ; and in 
either case this vital point of legality can or could only be decided by an 
ordinary tribunal. In other words, in the eighteenth and nineteenth centuries 
alike, the only English OhriglceiV^ was a court of law. Gneist is quite wrong 
in calling the old Justice in his administrative capacity an OlrigTceit. He was 
no more of an OhrigTceit than is the committee of a modpn council. 
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abolished, England has not been ruled by royal instructions 
and punished by policemen ; never since then has her internal 
ge^vernment taken the form of a police regiment. It is the 
^ mbre stupefying, then, to find Gneist,* fres'h from the Prussian 
policy of the Fifties, projecting ^Pr^ssian ideas into a picture 
of England's future, as when he relieves his forebodings by 
casting a hopeful glance on the Gendarmeriecorps of 20,000 
men," which Society, he says, has unconsciously provided for 
the coming of an absolute monarchy. Central inspection of 
the local police forces and of other branches of local govern- 
ment has not taken JEngland a single step on the road to 
a police-state ; yet Gneist actually regards the system of 
central control established in England — in which the Local 
,^^overnment Bbard and other departments are little more 
than technical advisers of the local self-governing authorities 
— as a system held together more and more by royal 

commissioners and ministerial rescripts, almost unintelligible 
from the standpoint of German municipal life, and not 
permanently reconcilable with the vicissitudes of party 
government.” Could any one, acquainted with Ge^rman and 
English administration, hesita1?e, if agreed to say which is more 
dependent on royal commissions and i^piinisterial rescripts? So 
far from being held together by royal rescripts and commissions, 
English local government owes its construction and mainte- 
nance solely to the public and private legislation of a sovereign 
Parliament. Gneist's delusion arose, no doubt, partly from 
the controversy between Chadwick and Toulmin-Smith, which 
was raging in the Fifties, when Gneist first became acquainted 
with England. That controversy, which centred 
in the Board of Health, has already been 
scribed. It never played any great part in 
English politics. Neither T^gries, nor Whigs, nor Eadicals 
were willing to be identified with the extreme views of either 
doctrinaire — of Chadwick, to whom a Central Board was 
everything, or of Toulmin-Smith, wTio could see no good thing 
outside a common law vestry. But although it was not of 
political consequence, Toulmin- Smith's agitation led to a 
practical result — tlje dissolution of the Board of Health ; and 
his controversy with Chadwick is interesting because it is the 
only important theoTetical disphte upon the subject of internal 
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adminis^iration which has taken place since the era of reform. 
In the writings of both sides we find the same dogmatic and 
a priori methods ; for Chadwick fought with the weapons .of 
Bentham’s utilitarianism; while Smith used those of the ' 
historico - romantic school^ of law. According to Toulmin- 
Smith, local self-government was founded on two great 
institutions of the common law, — the jury and the parish. 
These institutions \yere, in his view, the only two organs of 
public authority which could be employed constitutionally to 
decide points of law and to'* carry on administration. He 
regarded the appointment of Justices by the Crown and their 
exercise of summary jurisdiction as a violation of common 
law, and he thought that the principles of the common law 
were unalterable even by Parliamenti This 'uheoretical wa^^ 
of books and pamphlets made no great impression either on 
the masses, or on the mjddle classes and their parliamentary 
representatives.'" It was only when the controversy found a 
point of direct practical importance in the movement for dis- 
solving the Board of Health that Toiilinin- Smith succeeded in 
getting a following in a number of English towns. The truth 
is, that the prospect of hjgher rates which Smith was shrewd 
enough to associate wi^h^ the new sanitary legislation had 
more influence than all his legal theories and historical erudi- 
tion. But, as we have said, the conflict of centralisers and 
anti-centralisers was never taken seriously in English politics ; 
and in the course of a few years, as we have seen, Parliament 
— theories or no theories — passed a . series of measures which 
provided a practical solution of the problem of central con- 
trol. That solution was a compromise between the doctrines 
of Bent-h^in s^nd the dogmas of Toulmin-SmithJ But G-neist 

^ In connection with, this controversy may be noticed the numerous and 
striking coincidences between Gneist’s rbOoks and Lotliar Bucher's Farlamen- 
tarismus wie er ist — coincidences in the underlymg thought as well as in many 
of its results, and sonietimes showing themselves in a noticeable similarity of 
style. Bucher’s book appeared in’ 1854, Gneist’s first descriptive piece, 
QescMchte und hmUge Gestalt der Jimter in England, in 1857 ; and without 
doubt, Bucher exercised a great influence upon Gneist’s political judgment. 
But the main reason for their agreement seems to be a common use of the same 
source — namely, Toulmin- Smith. The dogmatic pedantry which deprived 
Smith of any consequence in England ensured him a great reception at the 
hands of these two sham Liberals of Germany ; it was from this barrel that 
Bucher and Gneis^c drew off those frothy phrases about ‘‘the destruction of the 
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thought that the -’fire which he saw lighted in the Fifties was 

a great conflagration of English institutions. He prolonged 

th© struggle about central control long after it had been q^uietly 

settled, and conjured up bogies of England, invaded by 

French ideas and eventually subjected to a new centralised 

rnonarchy, which would save the '' State ” from parties and 

Society.” To these fancy pictures must be added another 

darling of Gneist’s imagination, viz., The unorganic character 

of the reformed Parli^Snent. Parliament, he seems, to have 
• -<1 ■ 

argued, consists no longer of knights of the shires and dele- 
gates of the towns, lyit of deputies sent from connection be- 
electoral districts carved out of the old divisions, tween Parliament 
Now there was, it is true, an organic connection bodies, 

between the his1?brical coilstitution of Parliament and -historical 
local government, or, as Gneist called it, “ Self-government.” 
They are the two main expressions of, the system maintained 
for a, century and a half by the ruling territorials. But 
when den 3 .ocracy was substituted for oligarchy as the basis of 
parliamentary representStion, it was evident that the popular 
element must also enter into local government. G-neist points 
out that the old communal bodies weje the foundation-stones 
of Parliament, and complains that they are so.no longer under 
the reformed system of local government. It is true that 
neither the close municipal corporations nor the landed gentry, 
who monopolised the county benches, are the foundation-stones 
of the reformed Parliament : but none the less is the organic 

.J o 

connection between Parliament and local government main- 
tained, not only by the similarity of the franchise itself, but in 
a higher and truer sense by the close connection which exists 
between the lower and higher forms of public acitiviuy.* The 
work of municipal and county councils and of the- lesser local 
bodies is a school in which :politicians and statesmen may 
gain experience. Here a^ain Gneist is convicted of a perverse 
and wrong-headed laudatio temjpqris acti. He’ sighed for the 
old “ coherence ” of parliamentary constituencies and forgot, 
or 'chose to forget, the almost universal corruption which pre- 
vailed until that coherence was disturbed by the Eeform Bill 


popular institutions of Common Law,” “ Tbe Gesetzgeberei of Parliament,” The 
impotence of Statute Law,” Boards, i^nother name for bureaucracy,” and so 
forth. Cf. especially Bucher, chaps, iv.-vii. 
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of 183-2. As early the fifteenth century Parliament had'" 
acquired a representative character, and this was revived and 
vindicated in 1832. ^ Yet Gneist regards a reform wMch 
swept away the pocketf- and nomination boroughs as a "re- 
actionary measure by which '^self-government and the sense of 
public duty were destroyed. Old Sarum and a sense of public 
duty 1 Is a sense of public duty stroi^gest when it is bought 
and sold ? And does self-government rest on patronage and 
corruption ? If so^ Gneist may be fofgiven his zeal for the 
solidarity and “ coherence ” of the unreformed Parliament. 
But until nomination spells representation and oligarchy self- 
government, GneisPs unmeasured condemnation of the reformed 
Parliament and all its works must be deemed to be no more 
than^ the- crotchet of a political antiquarian, who will 
allow the historical method and the development of law and 
institutions to go beyond the point at which they begin to 
clash with his political opinions and his preconceived theory of 
the State. His numerous disciples, who herald the decline of 
parliamentary government and point with special satisfaction 
to the collapse of the mother of all Parliaments,” are equally 
dogmatical and equally^ nonsensical. They have the same 
bias against liberty, and tlie soil upon which they build their 
arguments is the same Pomeranian sand.^ 

Last of all, in his treatment of local taxation in England 
Gneist again shows those tendencies to one-sidedness and 
exaggeration^ of which we have already had enough and to 
spare. One of the essential points in his definition of “ self- 
government,” is that the costs of administration are paid by a 
local rate on real property. Here, again, it should have been 

^ Modern E'Sgland. also has its unfriendly critws and opponents of democ- 
cracy. In an earlier generation Sir Henry Maine’s Popular Government was 
perhaps the ablest example of this hind. Of the more considerable works by 
living writers the most violent is Professor Lecky’s Democracy and Liberty 
(1S96), an incoherent work flavoured with argrments that often recall Gneist. 

A convincing reply io Professor Lecky was given by Mr. Morley in the JVme- 
teenth Century, May 1896. In that essay Mr. Morley exposes a number of the 
inconsistencies, false trains of reasoning, and other deficiencies which occur when 
philosophers,* with no firm hold of the actual course of events, reason deductively 
from hasty generalisations about political tendencies. It is difficult to find any 
evidence that these criticisms of popular government, though fashionable in a 
small way and well adapted to the taste of a cultured minority, have had any 
real effect. Th^ have not induced t^e self-governing democracy to distrust 
itself. 
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^ clear that the devdopment of local rates in England in the 
seventeen±h and eighteenth centuries was not a category of 
jahiiosophy, but a historical product — a natural result — of the 
economici and political forces of the p^eriod: It ^ , 

J- ^ liOCAi illl3iIlC6 

should have been equally plain tllats^the indus- 
trial revolution which began at the end of the eighteenth 
century and the great* political and administrative reforms 
which eventually followed must lead to financial changes and 
to a reform of the system of taxation. Bu^ Gneist maintains 
that the taxation of the occupier of visible immoveable property 
in a parish is the one «and only correct principle of raising 
money to meet the expenses of loeal government.^ It is 
• highly characteristic of Gneist's methods that he is more 
fe^ourable to tne financial organisation of modern com- 
mercial self-government ” than to^its other aspects ; and solely 
because no radical change has yet beei> made iu the old law 
of rating. He concludes, therefore, that householders are still 
bound together by a ^'secure material link.” Yet the inequit- 
able incidence of local rates and the unsatisfactory condition 
of local taxation generally have been a favourite theme of 
Conservative and Liberal statesman alike, for more than half a 
century. The plan of dividing ratesc^ cbetween the owner and 
the occupier has the authoritative sanction of the present 
Lord Gosehen. Large inroads have been made upon old 
principles by the system of grants-in-aid, which has been carried 

^ In addition to the works and official publications previously quoted and 
referred to upon the subject of local finance, it may here be mentioned that the 
leading German authority is Adolf Wagner, Finanzwissmschaft, S'pecielU 
Steuerlehre ; Die ’britische und franzosiche Besteuermig, 1896, par. 10. As 
Wagner observes very truly, the rapid rise of grants-in-aid prove^f! that the 
system (which Gneist describes as the only correct system) of raising local 
revenues by rates imposed on the occupiers of real property is "not altogether 
satisfactory. But the most convincing evidence on this subject will be found in 
the recent reports of the Eoyal Commission on Local Taxation. 

^ This important proposal esCapes the attention of Gneist, wffio directs all 
the fury of his financial criticism against -.the ^device of compounding rates — 
which he entirely misunderstands, thinking it means that the rates of small 
hoifseholders are to be paid in fact as well as in form by the landlord. The 
object of the contrivance is of course simply to save inconvenience; and the 
percentage allowed to the landlord is more than sufficient to cover the risk and 
trouble of collecting. Th,e tenant pays his rent and rates together to the land- 
lord, and the landlord hands on the rates to the local authority. Yet Gneist 
declares with absurd solemnity that the^ tenant thereby loses Iris legal “basis 
of participation in municipal life.” 
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out meinly under Conservative auspices. “A Radical scheme * 
for the taxation of ground values has the support of Lord 
Balfour, a iiiember of the present Cabinet (1902), who acted as 
Chairman of the late Eoyal Commission on Local Taxation 
Another reform stroi^gly pgdd by many mimicipai authorities is 
the rating of unoccupied land in towns. The late Chancellor 
of the Exchequer (Sir Michael Hicl^s-Beach) has admitted 
the propriety of increasing the revenue derived from public- 
house licenses. Aj.Bill is brqpght in ^very year for the rating 
of machinery, and is, as a rule, strongly supported by the 
representatives of agriculture. In a ward, the one department 
of '' commercial self-gove?mnent,'' of which Gneist approved, is 
the one department which gives unmixed dissatisfaction in 
England.' The introduction of the representative princifte 
into local government, whicl^ spelt ruin to Gneist, is neither 
questioned nor criticised. It has even been extended by a 
Unionist Parliament, without opposition, to ail parts of 
Ireland. Whatever forms of organisation may be created or 
dissolved, the cardinal principles of representative democracy 
have tal^n firm root in the representative institutions of 
England. Further changes will probably be made in the system 
of education, and of pour^'elief, as well as in the law of licens- 
ing. But changes in the organisation of local government will 
not shake the elective principle. Parts of the superstructure 
which have been ‘ described in these pages may be altered, 
restored, or even rebuilt, but the political basis must remain. 
It is in the relation between imperial and local finance and 
in the system of rating that fundamental reforms are to be 
expected in the near future. If this work helps students of 
English locsl government to understand its possibilities and 
appreciate Its value, if it helps to spread knowledge of 
institutions so gloriously old-^^yet so vigorously young, if it 
does but aid and stimulate a higl^r kind of political and 
legal criticism, ' if for the jealous distrust which obtains in 
some quarters it can substitute a cautious and informed faith 
in the vital principles of English democracy, it will not have 
been undertaken in vain. 
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